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As Co-Chairs of the Joint Committee on Administrative Rules, we hereby submit the 2018 Annual Report
of that Committee. An overview of the Committee's rules review activities can be found in the following
pages.

The Joint Committee on Administrative Rules gratefully acknowledges your continued support and
assistance. We encourage all members of the General Assembly to take an active role in this vital oversight
function guaranteeing that the public right to know is protected through an open rulemaking process. We
welcome your suggestions and comments on agency rules and the role of the Committee. Only as each
elected representative becomes concerned and involved in the oversight process can the Committee ensure
that the intent of the legislation the General Assembly passes is maintained.
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J ‘ AR Its Creation and Its Purpose

Creation 1

The lllinois General Assembly created the Joint Committee on Administrative Rules (JCAR) in 1977
and delegated to it the responsibility of the legislative branch to ensure that the laws itenacts are
appropriately implemented through administrative law. The specific duties and authoritiesof JCAR are
outlined inthe lllinois Administrative Procedure Act (IAPA), asis the lllinois rulemaking process.

Responsi b| | ities ]
The Committee's principal programsand activities include:

| Review of General Rulemaking. Inthe course of thisreview, JCAR seeks to facilitate
involvement by the affected public and to make the review process a timely and efficientone
that assists State agencies in their goal of enacting the best administrative law possible.

| Review of Emergency and Peremptory Rulemakings to ensure that they are justifiable within
the IAPA's limitations on these types of rulemakings. Emergency and peremptory rulemakings
are notsubjectto the IAPA's publiccomment requirements, and thus should be used
conservatively.

| Review of Existing Agency Rules and Policies to determine if they have been properly
promulgated, are unauthorized or unreasonable, or resultin serious negative impacton the
citizens of this State. These reviews can be undertaken upon JCAR's own initiative orin
response to acomplaint from the public.

| Public Act Review to determine the necessity for new or amendatory rulemaking in response
to legislative changes. JCAR devisesa listof laws it believes may generate rulemaking activity,
sharesthat list with the agencies, and monitors agency activity to determine if appropriate
action istaken.

| Legislative Activities. JCAR reviews any proposed legislation thatamends the Illinois
Administrative Procedure Actand brings to agencies' attention any resulting changesin
rulemaking procedures. Legislation involving issues that have recently come before JCAR is
also followed. Under its IAPA mandate to continually seek to improve the rulemaking
process, JCAR occasionally initiates legislation revising the IAPA. Italso may propose
legislationwhen rules review brings attention to a statutory insufficiency or lack of clarity or to
enforce its Objections or Recommendations when an agency has refused to adhere to those
Objections or Recommendations.

u Public Information. JCAR provides information on rules and the rulemaking process to
legislatorsand the public through several conduits. First, JCAR makes available (on-line at
www.ilga.gov/commission/jcar/flinn/flinn.asp) The Flinn Report: Illinois Regulation, aweekly
newsletter that summarizes State agency rulemaking activities. The newsletter is used by many
asanalternative to monitoring the weekly Illinois Register. The newsletter highlightsthe
major issues; the reader can then seek a copy of the specific rulemaking or further information



from the proposingagency. Second, JCAR has created and maintains the Illinois Administrative
Code database. The database is used in the publishing of the Illinois Register by the Secretary of
State's Index Department. State agencies can request materials from the database for use indrafting
amendatory rulemakings. The database isaccessible onthe General Assembly website
(www.ilga.gov/commission/jcar/admincode/titles.html). Although emergency rulesare notembedded
into the database, the database indicates thatemergency rules have been adopted and contains
automatic links to the Illinois Register database, where the emergency rules can be viewed. When an
agency moves a rulemaking from the First Notice (public comment) period to the Second Notice
(JCARTeview) period, JCAR engrosses any First Notice changes into the text of the rulemaking. This
isthe version of the rulemaking that JCAR reviews. This Second Notice version of the rulemaking can
be viewed by the public through the JCAR portion of the ILGA website under "Second

Notices". Third, JCAR staff is always available to respond to inquiries from General Assembly
members and the public. For more information, call 217/785-2254 or contact JCAR by e-mail at
jcar@ilga.gov.

The Review Process m———

The JCAR membership meets at least once each month to consider an agenda that generally includes
from 35to 50 separate rulemakings by State agencies. Inayear'stime, JCAR will review
approximately 20,000 pages of rule text. The IAPA dictates that the Committee's analysis of
rulemakings be based on such concerns as statutory authority and legislative intent, necessity of the
regulation, economic impact on State government and the affected public, completeness and
appropriateness of standards to be relied upon in the exercise of agency discretion, effect on local
governmentthrough the creation of amandate, adherence to IAPA rulemaking requirements, and form.

JCAR'sreview of agency regulatory proposals is predominantly substantive. Itsmajor concernisthat
statutory law isapplied fairly and consistently, creating as little paperwork and economic burden for
the affected publicas possible. The Committee serves as the final avenue for input from the public
before arulemakingisformally adopted. Recommendations fromthe public are always welcome and
are actively sought. The Committee recognizesthatno oneisas qualified to comment on the
appropriateness and practicality of aproposed regulation as the individual whose activities or business
practices will be affected by that regulation. Comment onany proposed or existing State regulation
may be submitted to the Committee at 700 Stratton Building, Springfield IL 62706, or by calling
217/785-2254.

JCAR'sperusal of agency rulemakings serves atechnical purpose as well. The various rulemakings of
the State agencies collectively comprise the lllinois Administrative Code. Ingivingafinal technical
review to each agency proposal, JCAR, along with the Secretary of State's Index Department, strives
toachieve some degree of consistency among the individual agencies' portions of the Code andto
make the Code as readable and understandable for the public as possible.

Annual Report |

ThisReportincludes narratives of JCAR activity during 2018, as well as statistical summaries of the
rulemaking activities of State agencies. The summary of legislation affecting JCAR reflects activity of
the 2" year of the 101 GA. ThisReportalso includesan historical overview of rulemaking and
pertinenthistorical statistics.



JCAR

MEMBERSHIP
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Illinois Rulemaking Process

Illinois law exists in 4 basic forms: constitutional law, statutory law, administrative law and case law.
Constitutional law creates broad guidelines. Legislation creates specific restrictions, authorities and
programs. Administrative law adds the detail often necessary to implement statutory law. Ifthese 3
categories of law do not sufficiently address all the variables, case law evolves.

In 1975, the Illinois General Assembly enacted the Illinois Administrative Procedure Act (IAPA) [5
ILCS 100] to create a procedure through which administrative agencies would exercise the authority
delegated to them by the legislature to create administrative law through the adoption of agency
regulations. In 1977, the IAPA was amended to add a process by which the General Assembly could
oversee the exercise of this delegated authority through the Joint Committee on Administrative Rules
(JCAR), aservice agency of the General Assembly.

Rules of anadministrative agency are valid and enforceable only after they have been through the
rulemaking process prescribed inthe IAPA. Rulesare for the purpose of interpreting or implementing
provisions of a statute and should notactually expand or limit the scope of the statute.

Typesof Rulemakings

Proposed Rulemaking. These can be new rules oramendatory rulemakings. Frequently this is
referredtoas "regular rulemaking" or "permanent rulemaking". A 2-step (First Notice and Second
Notice) processis followed, requiring from 90-365 days. Aside from the 2 45-day periods, First
Notice and Second Notice, the agency controls the timing. Both the general public and the General
Assembly, through JCAR, can have input prior to adoption.

Emergency Rules. Rulesare effective immediately upon the agency filing them with the SOS or
within 9 days after filing. These rules can be developed unilaterally by the agency; JCAR reviews after
therulesare adopted. Anemergency rule lasts 150 days unless an earlier date is specified or the
emergency rule isreplaced by apermanent rulemaking. Emergency rulemaking can be used only if the
agency findsathreatto the public interest, safety or welfare exists that the rulemaking will address.

Peremptory Rules. The IAPA provides for the immediate adoption of arule required as a result
ofafederal law, federal rule, collective bargaining agreement, or court order under conditions that
preclude discretion by the agency concerning the rule's content. Peremptory rules are effective upon
filing with the SOS or on the date required by the federal law, federal rule or court order. JCAR
reviews these rules after their adoption.

Exempt or Identical in Substance Rules. The IAPA, the Environmental Protection Act
and the lllinois Emergency Management Act create a special process through which PCB and IEMA
canadoptregulationsthatare identical in substance to federal regulations that the State isrequired to
adoptand enforce. These rulemakingsare reviewed by JCAR after adoption.

Required Rulemaking. Theseare rulesthat can be adopted unilaterally by the agency by filing
withthe SOS. Examplesare organization charts, principal address, Freedom of Information Act
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information, hearing officer qualifications, etc. JCAR reviews required rules after their adoption.
The Process m——

Drafting of Rules. Administrative rules are drafted by State agencies; there is no central drafting
bureau as for statutes. The involvement of the public inthe initial drafting is at the discretion of the
agency; however, the IAPA encourages early public involvementand requires agencies to semiannually
publish a Regulatory Agendaindicating, to the best of the agency's knowledge, the scope of the next 6
months' rulemakingactivity.

First Notice. The First Notice period commences upon publication of an agency's Notice of
Rulemaking inthe Illinois Register. First Notice lastsaminimum of 45 days and terminates when the
agency fileswith JCAR, commencing the Second Notice period. The only limitation isthata
rulemaking expires, if notadopted, within one year after commencement of First Notice. The IAPA
requires that, during First Notice, the Department of Commerce and Economic Opportunity review
each proposed rulemaking to determine possible impact on small business. The general public can
submitcomment on the rulemaking proposal to the agency and a public hearing may or may not be
held during this period. The agency can volunteer to hold a hearing or must conduct one at the request
of the Governor, JCAR, anassociation representing over 100 persons, 25 individuals, or alocal
government. Requests for hearing must be filed within 14 days after publication of the First Notice.
The agency can modify the rulemaking during First Notice by submitting a First Notice Changes
documentto JCAR whenitgives Second Notice.

Second Notice. The Second Notice period commences upon the agency's filing of the Second
Notice with JCAR and lasts for amaximum of 45 days, unless extended for an additional 45 days by
mutual agreement of JCAR and the agency. During the Second Notice Period, legislative review of
therulesis conducted first by the JCAR staff and then ata meeting of the legislative members. JCAR
reviews the proposed rules for statutory authority, propriety, standards for the exercise of discretion,
economic effects, clarity, procedural requirements, technical aspects, etc.

Duringthe JCAR review, JCAR and the agency can agree to modifications in the rulemaking that are
adopted through written JCAR Agreements. The Agreements are appended to the Certificate of No
Objectionissued by JCAR atits regular meeting, or are still applicable if no Certificate is issued but
the agency proceeds to adopt. Ifthe agency does not choose to modify arulemaking or if policy
differences cannot be resolved during the review process, JCAR can take one of several actions.

JCAR Actions

Certificate of No Objection. with the Certificate, the agency can proceed to adopt the rules
by filing them with the SOS for publication inthe Illinois Register.

Recommendation. (Issued along with a Certificate of No Objection) The agency should
respond to the Recommendation in writing within 90 days and can modify the rule in responsetoa
JCAR Recommendation. (After goingto Second Notice, the agency cannot unilaterally modify/
withdraw arulemaking.) However, the agency canalso adopt the rules with no changes atany time
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after receipt of the Certificate of No Objection.

Objection. Anagency has to respond to an Objection in writing within 90 days, but after
responding can proceed to adopt. The agency can modify or withdraw inresponsetoa JCAR
Objection oradopt the rules without changes. JCAR Agreementsstill apply.

Filing Prohibition/Suspension. If JCAR determines that a rulemaking constitutes a threat to
the public interest, safety or welfare, the members can, by a 3/5 vote of the members appointed to the
Committee (normally 8 of the 12 members), prohibit filing of a proposed rulemaking (or suspend an
emergency or peremptory rule). Asaresult, the proposed rulemaking may not be accepted for filing
by the Secretary of State or enforced by the agency unless JCAR withdraws the Prohibition or the
General Assembly acts to end the Prohibition within 180 days. An emergency or peremptory rule that
has already been adopted becomes null and void for a period of 180 days, after which itis
automatically repealed unless JCAR withdraws the Suspension or the General Assembly actstoend
the Suspension within the 180 days.

Public Notification =————

Ilinois Register isthe official State publication through which the public is informed of rulemaking
activity. The lllinois Register is prepared by JCAR and published by the Secretary of State every
Friday and can be accessed through the General Assembly website (www.ilga.gov) or the Secretary of
State's website. The Register contains First Notice publication of rulemaking proposals, JCAR actions,
alistof Second Notices received by JCAR, notices of final adoption of rulemakings, regulatory
agendas (inJanuary and July), executive orders and proclamations, miscellaneous agency notices as
allowed by law, and quarterly indexes to the currentand previous issues. Over the course of ayear,
the Register contains onaverage 20,000 pages. Paper subscriptions are available from the Secretary
of State for $290/year; it can also be accessed for free on the Secretary of State website, and is
availableelectronically through private publishers.

The Flinn Report: Illinois Regulation is a 4-6 page weekly online publication by JCAR
that summarizes the rulemaking activity depicted in the matching issue of the Illinois Register. The
FlinnReportisavailable weekly onthe General Assembly's website at www.ilga.gov.

IHlinoisAdministrative Code. The compilation of all agency rules is known as the Ilinois
Administrative Code. The Code, whichis larger than the Illinois Compiled Statutes, is maintained
electronically by JCAR and the Legislative Information System (LIS). That database is located on the
General Assembly's website atilga.gov. State agencies can request from JCAR downloads of specific
Sectionsto use for drafting purposes.



Public Participation s—

One of the mainreasons the IAPA was enacted was to give the public input into the rulemaking
process. Any interested persons may contact an agency during the First Notice period torecord a
positiononarulemaking proposal. Additionally, many agencies consult with their identified interest
groups during a pre-First Notice drafting process.

Whenthe rulemaking goesto Second Notice, JCAR receivesacopy or summary of all written comment
submittedtothe agency. Inaddition, the public may contact JCAR directly, and frequently doesso ifthe
agency refused to modify inresponse to public comment or if they discovered the existence of the proposal
too late for the First Notice publiccomment period.

Publiccommentisvital tothe JCAR review process. Frequently, itisonly throughthiscommentthatthe
Committee fully recognizesthe effectofarule onindividuals, businesses or local governmentsthat have to
adheretoitonadaily basis.

The public may also lodge complaintsabout existing rules. Agenciesare requiredtoallowthe publicto
suggestrulerevisions. Additionally, JCAR may openaninvestigation into anexisting rule on itsownvolition
orbased on publiccomplaint.



2018 Rulemaking

In 2018 JCAR reviewed 403 rulemakings, 337 of which were general rulemakings, 40 emergency
rulemakings, 3 peremptory rulemakings, 14 exempt rulemakings, and 9 required rulemakings. On the
general rulemakings, JCAR voted 4 Objections, 1 Objection and Filing Prohibition, and 7
Recommendations. JCAR also voted an Objection to an agency's enforcement of a rule that was
inconsistent with statute.

(NOTE: Differences between the number of rules proposed and rules considered occur because rules
that agencies propose near the end of one calendar year are considered by JCAR in the next.)

Some of the more notable rulemakings on which JCAR took action during 2018 follow.

GENERAL RULEMAKING

PROPERTY TAX APPEAL BOARD - Practice and Procedure for Appeals Before the
Property Tax Appeal Board (86 11l. Adm. Code 1910; 42 Ill. Reg. 3862)

PTAB proposed a rulemaking implementing an Executive Order that prohibited members of the
General Assembly from representing clients in PTAB proceedings. JCAR objected to and prohibited
filing of the rulemaking because the Board had no statutory authority to take the action embodied in
this rulemaking and also found that this rulemaking represents a threat to the public interest. PTAB
withdrew the rulemaking in response to the Objection and Filing Prohibition.

GAMING BOARD - Video Gaming (General) (11 I1l. Adm. Code 1800; 41 Ill. Reg. 12670)

IGB proposed rules establishing criteria for licensure under the Riverboat Gambling Act as criteria for
video gaming licensure by IGB. It also added a definition of prima facie case. JCAR objected to the
rulemaking to allow the Board more time to consider the issues addressed in the context of other
policies and procedures and best practices. IGB indicated it would withdraw the rulemaking in
response to the Objection. The rulemaking was not withdrawn but expired without having been
adopted.

DEPARTMENT OF REVENUE - Property Tax Code (86 11l. Adm. Code 110; 41 1ll. Reg.
15043)

DOR proposed rules requiring property tax assessments on pollution control facilities to be published
on the agency's website, instead of in the State newspaper. JCAR objected to the rulemaking because
it was contrary to Sec. 8-35 of the Property Tax Code [35 ILCS 200], which requires publication of
property tax assessments in the State newspaper. DOR withdrew the rulemaking in response to the
Objection.




DEPARTMENT OF HUMAN SERVICES - Alcoholism and Substance Abuse Treatment and
Intervention Licenses (77 Ill. Adm. Code 2060; 41 Ill. Reg. 14878)

DHS proposed rules outlining the procedure by which it would establish reimbursement rates for
substance use disorder treatment. JCAR objected to the Department's failure to fulfill the mandate of
P.A. 100-23 that it adopt a methodology in rule increasing payment rates for licensed community-
based substance abuse treatment providers within 30 days after the 7/6/17 effective date of the Public
Act. DHS agreed that the rule had not been timely filed and revised the rulemaking to provide more
detail regarding the methodology for rate increases.

DEPARTMENT OF FINANCIAL AND PROFESSIONAL REGULATION —Wholesale Drug
Distribution Licensing Act (68 11l. Adm. Code 1510)

JCAR recommended that, if DFPR believes the Wholesale Drug Distribution Licensing Act [225 ILCS
120] should apply to drugs for animal use as well as drugs for human use, it seek a change in statute
extending the scope of that Act to include animal drugs. Sec. 5 of the Act currently states that the Act
applies only to the distribution of human prescription drugs. Inthe alternative, DFPR should remove,
from Sec. 10 of its rules titled Wholesale Drug Distribution Licensing Act (68 1ll. Adm. Code 1510),
the inclusion of veterinarians in the definition of "practitioner".

POLLUTION CONTROL BOARD - Emissions Reduction Market System (35 11l. Adm.
Code 205; 42 1ll. Reg. 6572)

PCB proposed a rulemaking abolishing the ERMS program effective 4/30/18. JCAR objected to this
rulemaking because it sets a retroactive sunset date for the system that predates any possible adoption
date for this rulemaking JCAR also objected to the EPA's implementation of the policy stated in this
rulemaking prior to the rulemaking's adoption by PCB, and recommended that, if PCB and EPA
believe this program is no longer warranted, it seek repeal of Sec. 9.8 of the Environmental Protection
Act, which requires EPA to design and carry out an emissions reductions market program. PCB
responded that it did not agree with either the Objection or the Recommendation. JCAR then issued a
Notice of Failure to Remedy.

DEPARTMENT OF HUMAN SERVICES - Medicaid Community Mental Health Services
Program (Repealer) (59 Ill. Adm. Code 132; 42 1ll. Reg. 7322); Medicaid Community Mental
Health Services Program (59 Ill. Adm. Code 132; 42 1ll. Reg. 7408)

DHS proposed repeal and replacement of its Medicaid Community Mental Health Services program
rules. The new Part omitted provisions from the former Part regarding covered services and
reimbursement. DHS indicated these provisions would be moved to the Department of Healthcare
and Family Services' Medical Payment rules (89 Ill. Adm. Code 140). JCAR recommended that DHS
delay adopting these rulemakings until HFS was ready to adopt related amendments to 89 I1l. Adm.
Code 140 addressing Medicaid coverage issues that are no longer included in this new Part 132, and
further recommended that DHS and HFS, to the greatest extent possible, ensure consistency between
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these rulemakings. DHS responded that it would seek consistency with HFS rules, but did not delay
adoption of its rulemakings, which were effective 1/1/19. JCAR then issued a Notice of Failure to
Remedy.

NATURAL RESOURCES - Public Use of State Parks and Other Properties of the
Department of Natural Resources (17 Ill. Adm. Code 110; 42 11l. Reg. 7905)

DNR proposed rules implementing the Adopt a Trail program and requiring program volunteers to
undergo criminal background checks. JCAR recommended that, if DNR believes that volunteers on
DNR property should be examined for criminal background, it seek statutory authority authorizing, and
setting parameters for, criminal history background checks for volunteers. In response, DNR removed
the background check provisions from the rulemaking.

11
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2018
GENERAL RULEMAKINGS
PROPOSED BY AGENCIES

NUMBER OF
AGENCY RULEMAKINGS
Department on Aging 3
Department of Agriculture 11
Attorney General 2
Auditor General 1
Capital Development Board 4
Central Management Services 3
Chief Procurement Officer-Higher Education 1
Department of Children and Family Services 8
Civil Service Commission 1
Commerce Commission 11
Department of Commerce and Economic Opportunity 8
Community College Board 5
Comptroller 2
Department of Corrections 1
Division of Specialized Care for Children 2
State Board of Education 7
State Board of Elections 1
Emergency Management Agency 3
Department of Employment Security 23
Environmental Protection Agency 12
Executive Ethics Commission 1
Department of Financial and Professional Regulation 11
State Fire Marshal 7
Gaming Board 2
Health Facilities and Services Review Board 1
Department of Healthcare and Family Services 21
Board of Higher Education 3
Department of Human Rights 1
Department of Human Services 24
Department of Innovation and Technology 1
Department of Insurance 40
State Board of Investment 2
Department of Labor 2
Liquor Control Commission 1
Department of Natural Resources 28
Pollution Control Board 12
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Property Tax Appeals Board 2
Department of Public Health 24
Racing Board 11
Department of Revenue 30
Secretary of State 17
State Employees Retirement System 2
Department of State Police 3
State Universities Retirement System 1
Ilinois Student Assistance Commission 8
Teachers' Retirement System 2
Department of Transportation 6
Treasurer 9
TOTAL 381
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2018
GENERAL RULEMAKINGS
CONSIDERED BY JCAR

NUMBER OF
AGENCY RULEMAKINGS

Department on Aging

Department of Agriculture

Attorney General

Auditor General

Capital Development Board

Central Management Services

Department of Children and Family Services

Civil Service Commission

Department of Commerce and Economic Opportunity
[llinois Commerce Commission

Community College Board

Comptroller

Division of Specialized Care for Children

State Board of Education

State Board of Elections

Illinois Emergency Management Agency

Department of Employment Security 7
Environmental Protection Agency 18
Executive Ethics Commission 1
Department of Financial and Professional Regulation 17
Office of the State Fire Marshal

Illinois Gaming Board

Governor's Office of Management and Budget

Health Facilities and Services Review Board 5
Department of Healthcare and Family Services 19
Board of Higher Education

Illinois Housing Development Authority

Department of Human Rights

Department of Human Services 22
Department of Innovation and Technology 1
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Department of Insurance

34

State Board of Investment 2
Department of Labor 1
Liquor Control Commission 2
Department of Natural Resources 25
Pollution Control Board
Property Tax Appeals Board
Department of Public Health 16
Illinois Racing Board 5
State Employees Retirement System 2
State Universities Retirement System 1
Teachers Retirement System 2
Department of Revenue 22
Secretary of State 13
Department of State Police 4
State Universities Civil Service System 1
Illinois Student Assistance Commission 7
Department of Transportation 12
Treasurer 5
TOTAL 337
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2018

GENERAL RULEMAKINGS:
JCAR ACTION

REMOVED
FROM NO

OBJ/ OBJECTION

AGENCY REC oBJ PROH  List  TOTAL

Department of Employment Security 3 3
Department of Financial and Professional Regulation 1 1
Illinois Gaming Board 1 1
Governor's Office of Management and Budget 1 1
Department of Human Services 2 1 3
Department of Natural Resources 1 1 2
Pollution Control Board 1 1
Property Tax Appeals Board 1 1
Department of Revenue 1 1

7 4 1 2 14
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2018

GENERAL RULEMAKINGS:
BASIS FOR JCAR ACTION

Number of Percentage
Basis for Prohibition Prohibitions of Total
Lack of statutory authority 1 100%
Number of Percentage
Basis for Objection Objections of Total
Lack of timeliness/missed statutory deadline 1 25%
Conflict with statute 2 50%
Policy outside of rule 1 25%
TOTAL 4 100%
Number of Percentage
Basis for Recommendation Recommendations of Total
Lack of timeliness 4 57%
Coordinate with other agency's corresponding rule 2 29%
Seek statutory authority 1 14%
TOTAL 7 100%
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EMERGENCY RULEMAKING

Section 5-45 of the Illinois Administrative Procedure Act specifies that agencies may use this short
form rulemaking procedure, in which a rule is adopted without prior opportunity for public and
JCAR comment, only if the agency finds that an emergency exists that requires the adoption of a
rule within fewer days than normally required. The agency must state the emergency situation in
writing and make an effort to notify the affected public. An emergency rule becomes effective
immediately upon filing with the Secretary of State, or at a stated date less than 10 days after filing,
and is effective for up to 150 days, after which a general rulemaking must be adopted if the policy
is to continue. No emergency rule may be adopted more than once in any 24-month period unless
statute specifies otherwise.

In 2018, JCAR reviewed 40 emergency rules and issued 5 Objections and 1 Suspension.

DEPARTMENT OF FINANCIAL AND PROFESSIONAL REGULATION - Rules for
Administration of the Compassionate Use of Medical Cannabis Pilot Program (68 Ill. Reg.
1290; 42 11l. Reg. 23202)

JCAR objected to and suspended any provision of this rulemaking that does not directly implement
the Opioid Alternative Pilot Program established by P.A.100-1114. The P.A. explicitly authorized
the use of emergency rulemaking for the creation of the Pilot Program, but not the other changes to
the Medical Cannabis Pilot Program that DFPR has included in the emergency rule. JCAR found
that this inappropriate use of emergency rulemaking poses a threat to the public interest by
changing basic tenets of the Medical Cannabis Program without public review and input, and
without any justification being offered by the agency for this use of emergency rulemaking. DFPR
agreed to modify the rule by removing the suspended provisions.

DEPARTMENT OF CHILDREN AND FAMILY SERVICES - Licensing Standards for Day
Care Homes (89 Ill. Adm. Code 406; 42 Ill. Reg. 8519), Licensing Standards for Day Care
Centers (89 Ill. Adm. Code 407; 42 11l. Reg. 8555), and Licensing Standards for Group Day
Care Homes (89 Ill. Adm. Code 408; 42 11l. Reg. 8593)

DCFS adopted emergency rules effective 5/9/18 requiring that drinking water supplies in day care
homes and centers built prior to 1/1/2000 be tested for lead, and that mitigation plans be
implemented if lead levels above 2.0 ppb are detected. JCAR objected to the Department's use of
emergency rulemaking and to the Department's implementation of the lead testing policy before
rules were adopted. P.A. 99-922, which required lead testing in day care facilities, became
effective on 1/17/17 and required DCFS to adopt lead testing and mitigation rules by 1/1/18.
Although DCFS notified day care licensing staff and providers on 12/6/17 that the lead testing
policy was effective immediately, it did not start the rulemaking process for another 5 months and
then used emergency rulemaking to implement the policy. Any emergency situation addressed by
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this rule is agency created. DCFS responded that it would be more mindful of the proper use of
emergency rulemaking in the future. The emergency rules expired on 10/5/18 and the lead testing
policies were adopted by regular rulemaking effective 1/1/19.

LAW ENFORCEMENT TRAINING AND STANDARDS BOARD - Surcharge Fund
Financial Assistance (20 11l. Adm. Code 1700; 42 11l. Reg. 7972)

LETSB adopted an emergency rule implementing P.A. 99-352, effective 1/1/16, which removed a
prohibition on grants for in-car police cameras to municipalities that use red light enforcement
cameras and removed other restrictions on police camera grants. JCAR objected to the Board's
use of emergency rulemaking because the Board did not adopt the emergency rule until 4/25/18,
almost 2% years after the P.A. became effective, and any emergency situation that existed had
been created by the Board's failure to act in a timely manner. LETSB agreed to be better prepared
in the future for any needed changes to its rules.

HOUSING DEVELOPMENT AUTHORITY - Public Information, Rulemaking and
Organization (2 Ill. Adm. Code 1975; 42 Ill. Reg. 12336)

IHDA adopted emergency rules that imposed restrictions on public participation and comment at
its board meetings. JCAR objected to the Authority's use of emergency rulemaking because IHDA
had not adequately demonstrated the existence of a threat to the public interest, safety or welfare
sufficient to justify adopting restrictions on public participation in IHDA meetings when these
restrictions had not been subject to a public comment period. IHDA repealed the emergency rule.

DEPARTMENT OF HUMAN SERVICES - Temporary Assistance for Needy Families (89
1. Adm. Code 112; 42 1ll. Reg. 18495)

DHS adopted an emergency rule implementing a P.A. that increased monthly TANF grants. JCAR
objected to the Department's use of emergency rulemaking because Sec. 4-2(h) of the Public Aid
Code [305 ILCS 5] prohibits the use of emergency rulemaking to increase TANF grants and
P.A.100-587, which required the increase in TANF grants, did not specifically authorize DHS to
use emergency rulemaking for this purpose. DHS agreed to adopt future TANF rules in
accordance with Sec. 4-2(h) of the Code. The increase was adopted by regular rulemaking
effective 12/20/18.

SECRETARY OF STATE - Grant Application and Award Procedures — Census
Participation and Immigrant Community Assistance Grants (89 11l. Adm. Code 1500; 42
Il. Reg. 18511)

SOS adopted an emergency rule implementing 2 grant programs for which funds were
appropriated to SOS by P.A. 100-586 (FY 2019 State Budget): $1.5 million for grants to
encourage federal census participation and $2.5 million for grants to assist immigrant communities
in navigating government services. JCAR recommended that this emergency rule and the
concurrent permanent rulemaking be amended to contain more specific information about the
administration of these grants, including, but not limited to, the application evaluation and approval
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2018

EMERGENCY RULEMAKINGS
ADOPTED BY AGENCIES

AGENCY

NUMBER OF
RULEMAKINGS

Capital Development Board

Department of Children and Family Services
State Board of Elections

Department of Financial and Professional Regulation
Department of Healthcare and Family Services
Board of Higher Education

Housing Development Authority

Department of Human Services

Law Enforcement Standards and Training Board
Department of Public Health

State Employees Retirement System
Department of Revenue

Secretary of State

Student Assistance Commission

Department of Transportation
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2018
EMERGENCY RULEMAKINGS
CONSIDERED BY JCAR

NUMBER OF
AGENCY RULEMAKINGS

Capital Development Board

Department of Children and Family Services
State Board of Elections

Department of Financial and Professional Regulation
Department of Healthcare and Family Services
Board of Higher Education

Illinois Housing Development Authority
Department of Human Services

Law Enforcement Training and Standards Board
Department of Public Health

State Employees Retirement System
Department of Revenue

Secretary of State

Ilinois Student Assistance Commission
Department of Transportation
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2018
EMERGENCY RULEMAKINGS:

JCAR ACTION

AGENCY REC OBJ OBJ/SUSPENSION
Department of Children and Family Services - 3 -
Department of Financial and Professional Regulation - - 1
Illinois Housing Development Authority 1 -
Department of Human Services 2 1 -
Law Enforcement Standards and Training Board - 1 -

TOTALS 2 6 1
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2018
EMERGENCY RULEMAKINGS:
BASIS FOR JCAR ACTION

Number of Percentage
Basis for Recommendation Objections of Total
Coordinate adoption with other agency's corresponding rulemaking 2 100%
TOTAL 2 100%
Number of Percentage
Basis for Objection Objections of Total
Improper use of emergency rulemaking 1 17%
Insufficient emergency 1 17%
Lack of timeliness 4 67%
TOTAL 6 100%
Number of Percentage
Basis for Objection/Suspension Obj/Suspensions of Total
Improper use of emergency rulemaking 1 100%
TOTAL 1 100%
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PEREMPTORY & EXEMPT RULEMAKING

Section 5-50 of the Administrative Procedure Act specifies that agencies may use this form of
rulemaking procedure, in which the rule is adopted without prior opportunity for public and JCAR
comment, only if the rulemaking is required by federal law, federal regulations, court orders or
collective bargaining agreements; if the agency cannot exercise any discretion with respect to the rule
content; and under conditions that preclude compliance with general rulemaking requirements.
Agencies must file the peremptory rule with the Secretary of State within 30 days after the change in
rules is required.

Exempt rulemaking is a specialized form of rulemaking, similar to the peremptory rulemaking process,
reserved for use by the Pollution Control Board (PCB) under the Environmental Protection Act [415
ILCS 5] and by the Illinois Emergency Management Agency (IEMA) under the Radiation Protection
Act [420 ILCS 40]. PCB and IEMA can use this short form procedure only to adopt Illinois
regulations that are "identical in substance™ to mandated federal regulations.

JCAR considered 17 peremptory or exempt rulemakings in 2018 and voted no actions.
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2018
PEREMPTORY/EXEMPT RULEMAKINGS
ADOPTED BY AGENCIES

NUMBER OF
AGENCY RULEMAKINGS
Central Management Services 1
Emergency Management Agency 2
Department of Human Services 1
Pollution Control Board 30
TOTAL 34
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2018
PEREMPTORY/EXEMPT RULEMAKINGS
CONSIDERED BY JCAR

NUMBER OF
AGENCY RULEMAKINGS
Central Management Services (P) 2
Illinois Emergency Management Agency (X) 2
Department of Human Services (P) 1
Pollution Control Board (X) 12
TOTAL 17
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2018

PEREMPTORY/EXEMPT RULEMAKINGS:

JCAR ACTION

AGENCY

REC

OBJ

SUSPENSION

TOTAL

0

0
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REQUIRED RULEMAKING

Section 5-15 of the Illinois Administrative Procedure Act requires that each agency maintain as rules
certain types of basic information about the agency and its rulemaking process. For example, the
agency must include a description of its organizational structure; procedures by which the public can
obtain information concerning the agency's programs, including Freedom of Information Act (FOIA)
procedures; and a current description of the agency's rulemaking procedures and research tools for its
body of rules. Anagency may also adopt rules that incorporate material by reference and adopt rules
that specify the qualifications of administrative law judges by using the required rulemaking process.
Section 5-15 authorizes agencies to bypass the proposed rulemaking process and file a certified copy
of arequired rule with the Secretary of State for publication in the Illinois Register as an adopted
rulemaking. JCAR reviews required rules after, rather than before, they are adopted.

JCAR considered 10 required rulemakings in 2018 and took no actions.
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2018
REQUIRED RULEMAKINGS
ADOPTED BY AGENCIES

NUMBER OF
AGENCY RULEMAKINGS
Auditor General 1
Capital Development Board 2
Central Management Services 2
Division of Specialized Care for Children 1
Department of Military Affairs 2
TOTAL 8
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2018

REQUIRED RULEMAKINGS

CONSIDERED BY JCAR

NUMBER OF
AGENCY RULEMAKINGS
Attorney General 1
Auditor General 1
Capital Development Board 2
Central Management Services 2
Division of Specialized Care for Children 1
Department of Military Affairs 1
TOTAL 8
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2018

REQUIRED RULEMAKINGS:

JCAR ACTION
AGENCY REC OBJ SUSPENSION
TOTAL 0 0 0
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2018
JCAR ASSESSMENT OF

APPROPRIATENESS OF AGENCY RESPONSE
TO JCAR ACTION

ASSESSMENT

FAILURE TO REMEDY
NO FURTHER JCAR ACTION

DUE TO APPROPRIATE
AGENCY RESPONSE, NO
FURTHER ACTION

JCAR WILL MONITOR

AGENCY

Department of Children and Family Services
Governor's Office of Management and Budget
Illinois Housing Development Authority
Department of Human Services

Law Enforcement Training and Standards Board
Department of Revenue
State Toll Highway Authority
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— Legislation Related to Rulemaking Issues m—

Rulemakings considered by JCAR occasionally result in Objections or Recommendations based on
lack of clear statutory authority, or written agreements with agencies to pursue legislation to clarify
statute, resolve ambiguities, or seek specific statutory authority. The following are instances in which
legislation considered during 2018 was prompted by a rulemaking issue, or in which suggestions to
address statutory issues (if the agency is to pursue the proposed policy) were made by JCAR during
2018.

P.A. 100-414 (SB 768), effective 8/25/17, renews the Clinical Social Work and Social Work
Practice Act until 1/1/28. Among its provisions is a requirement that the Department of Financial and
Professional Regulation prescribe forms for license applications and other purposes that are
"consistent with and reflecting the requirements of this Act and rules adopted pursuant to this Act".
The provision appears to have been prompted by recent instances in which other State agencies
attempted to incorporate policies outside of rule in standardized forms.

P.A. 100-1085 (SB 3290), effective 1/1/19, amends the Public Aid Code to require the Department
of Healthcare and Family Services to provide every nursing home enrolled in one or more Medicaid
managed care networks with the corresponding patient credit file at the same time HFS provides the
file to the applicable Medicaid managed care organization (MCQ). The measure is intended to reduce
the incidence of claim denials resulting from coverage plan errors. In 2017, HFS adopted amendments
to 89 IAC 140 specifying the actions to be taken by providers when claims were denied by an MCO
due to inaccurate or updated enrollment information. This rulemaking drew comment from nursing
homes, many of which had experienced significant financial hardship due to MCO claim denials and
inconsistent criteria among MCOs for documenting claims. HFS agreed to revisit the claims process
after the rulemaking was adopted, but did not do so.

House floor amendments to SB 1531 would have amended portions of the Public Utilities Act that
concern marketing, billing and other procedures of alternative retail electric suppliers (ARES). Among
the proposed changes was replacing the term "electric service provider" with "alternative retail electric
supplier" for consistency throughout the Act. In 2015, the Illinois Commerce Commission proposed
rules (83 I1l. Adm. Code 465; 39 Ill. Reg. 6134) addressing the practice of net metering (billing
customers who generate their own power for the difference between the power they generate and the
power they purchase). JCAR objected to portions of this rulemaking that used and defined the term
"electricity supplier" inconsistent with the Act. The bill would have resolved this discrepancy in statute.
The House version of this bill did not receive a floor vote and died with the adjournment of the 100™
GA.

35



36



Legislation Related to the IAPA

The following are issues related to the IAPA, or issues that directly affected rulemaking procedures,
thatengendered or were associated with legislation proposed or considered during the 2018 session.

P.A.100-688 (HB 5253) amended IAPA Sec. 5-30 to require that agencies include economic impact
analyses intheir First Notice filings for any rulemaking that may adversely impact small businesses. The
analysis mustidentify industries that will have to comply with the proposed rule by their NAICS 2-digit
codes (e.g., 11 foragriculture/forestry, 21 for mining, 31-33 for manufacturing) and identify the
categories of business activity that will be impacted (e.g., hiring, purchasing, insurance, licensing fees,
equipment/material needs, training, recordkeeping, compensation/benefits). DCEO also shall place on
itswebsite notification of all proposed rules affecting small businesses (defined as businesses with
fewer than 50 full-time employees or less than $4M in gross annual sales), together with the Flinn
Reportsummaries of those proposed rules.

P.A.100-581 (SB 1773) added a new Sec. 5-46.3 to the IAPA prohibiting HFS from filing, SOS
fromaccepting, and JCAR from considering any rules related to hospital transformation (changing,
adding or eliminating servicesto better align with community needs) unless those rules have been
approved with signatures by at least 9 of the 14 members of the Hospital Transformation Review
Committee created by the P.A. The P.A. also authorized HFS to use emergency rulemaking for the
initial enactment of provisions related to hospital transformation, payments to hospitals for graduate
medical education programs, hospital assessments, and rates paid to hospitals for various services. It
alsoauthorized HFS to use peremptory rulemaking to amend hospital access payments retroactive to
the effective date of the Act, but only to the extent necessary to conform to federally approved State
Plan Amendments.

P.A.100-1030 (HB 3040) amended Sec. 5-20 of the IAPA to exclude from the definition of an
agency required to adoptpolicy inrule the Illinois State Guard, with respectto regulations adopted
under the Illinois State Guard Act [20 ILCS 1815]. The State Guard is defined inthe P.A.asan
"unorganized" militia consisting of all residents ages 18 to 45 and other persons as determined by the
Governor. Itdoes not refer to the Illinois National Guard or the Department of Military Affairs, which
have habitually adopted rules. Previously, Sec. 5-20 excluded the General Assembly, itscommittees,
the Governor, Supreme and Appellate Court justicesand judges, the Legislative Ethics Commission,
and the Architect of the Capitol from the definition of agency.

HB 5982 would have amended Secs. 5-30, 5-40, 5-45, 5-100 and 5-115 of the IAPA to establish
anautomatic prohibition/suspension mechanism for ruleswhose compliance or implementation cost
exceeded $10M. Agencies would acceptimplementation cost estimates from private sector entities
during 1*Notice and include these estimates in their 2" Notice filings. Regulatory flexibility
considerations that the IAPA currently applies to small businesses, small municipalities and nonprofits
would be extended toall private sector entities (not defined in the legislation). Any proposed rule
whose estimated total implementation or compliance cost to private sector entities exceeded $10M
over 2 yearswasto be "deemed objectionable and automatically prohibited" by JCAR; emergency
rules with an implementation cost of $10M or more over the life of the emergency rule would be
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automatically suspended. The prohibition or suspension could be lifted via legislation passed by the
General Assembly and signed by the Governor within 180 days after the action; otherwise, the
prohibition or suspension becomes permanent. (The bill did not state whether JCAR had authority to
liftaprohibition or suspension imposed for this reason.) The bill also increased the term of 2" Notice
extensions from 45 to 90 days (allowing for amaximum 2" Notice period of 135 days), required
COGFAtoadjustthe $10M cost threshold for inflation on an annual basis, and authorized JCAR to
request independentimplementation/compliance cost estimates for rules from the Auditor General.
Thisbill was notacted upon during the 2018 session, but has been reintroduced in the 1013 GA.

SB 3525 would have added a new IAPA Sec. 5-170 providing that, no later than 10/1/18, the
Executive Directorsof JCAR and LIS jointly study and reportto the GA on the feasibility and cost of
developinganonline searchable database system for storing public commentreceived by State
agencieson proposed rules. The report was to include an estimate of the cost of the project and of
how many additional staff may be needed to maintain the database; cybersecurity concerns; how this
database can increase transparency and reduce confusion during the Firstand Second Notice periods;
and any other issues the directors deem relevant. No action was taken on this bill.
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Public Act Review

Section 5-105 of the Illinois Administrative Procedure Act [5 ILCS 100/5-105] requires JCAR to
maintain areview program to monitor the implementation of new laws and changes in law through
State agency rulemaking activities. JCAR fulfills this statutory obligation through its Public Act review
program.

Under this program, JCAR staff reviews each new Public Actand makes a preliminary determination
as to whether rulemaking might be necessary for proper implementation. After the listhas been culled
of those obviously not requiring rulemaking (appropriations, criminal and civil law, local government
issues), the affected State agency is contacted for its opinion. If necessary, these written contacts are
followed up with discussion between JCAR and the agency.

The final list of Public Acts for which JCAR and the agency agree that rulemaking is warranted is then
monitored as long as necessary to insure that progress is made toward implementation. The primary
goal of this program is to ensure that appropriate rules are put into effect in a timely manner, as
required by Section 5-105 of the IAPA.

If suitable progress is not made, JCAR, by the vote of a majority of its members, can initiate an
investigation into existing rules of the agency. If, after the agency's appearance before the Committee
to explain its failure to adopt anticipated rules, the JCAR members are not satisfied with the agency
response, the Committee can object to the agency's conduct and may initiate further legislation to
clarify the issue.

Frequently anagency is prompted to complete necessary rulemaking by conversation with JCAR.
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Special Review of
ADA Procedures

In2004, JCAR audited the rules of all agencies to determine whether the agency had adopted the
Americans With Disabilities Act grievance procedures required by federal law. Federal regulations at
28 CFR 35.107 require all agencies of State governmentemploying at least 50 persons to adoptrules
governing the grievance procedure. Twenty-two agencies appeared to have no ADA rules and were
contacted to determine whether the agency had a valid reason for considering itself exempt from the
federal mandate. Of those, 19 responded by adopting ADA rules or explaining that they have fewer
than the 50 employees that trigger the federal requirement. At least the following agencies have not yet
filed ADATrules:

Healthcare and Family Services
Juvenile Justice
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Freedom of Information Act Rules

P.A.96-542, whichtook effect on 1/1/10, amended the Freedom of Information Act (FOIA) [5ILCS
140] torequire greater disclosure of public documents, faster response to requests for information and
documents, and stronger civil penalties for public bodies that fail to comply with the law. The Actalso
established within the Office of the Attorney General the position of Public Access Counselor, whose
duties include hearing appeals from requesters denied information or from public bodies claiming
requested information should be exempt from disclosure.

The changesto FOIA required State agencies to revise or replace their existing FOI rules. New
provisions shorten the timeline for responding to an initial request from 7 to 5 business days; require
eachagency to provide contact information for adesignated FOI officer; require annual training for
FOI officers; revise the schedule of fees that may be charged for copying documents; and direct
appeals, when requests are denied, to the Public Access Counselor.

Many State agencies have implemented the 2010 FOIA revisions by either amending their currentrules
orreplacing themwith amodel rule drafted by the Governor's office. Most agencies have adopted
their FOlA rulesusing the required rulemaking provisions in Section 5-15 of the IAPA, which apply to
procedures by which the public can obtain information on subjects, programs, and activities of an
agency. At least the following major State agencies have not yet adopted rules reflecting the new
FOIATrevisions:

Aging

Agriculture

Central Management Services
Childrenand Family Services
Civil Service Commission
Commerce and Economic Opportunity
Commerce Commission
Comptroller

Finance Authority

Gaming Board

Healthcare and Family Services
Human Services

Insurance

Labor
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Lt. Governor

Lottery

ProcurementPolicy Board
Retirement Systems

Revenue

Secretary of State

State Board of Elections

State Fire Marshal

State Police

Toll Highway Authority
Veterans' Affairs

Violence Prevention Authority
Workers' Compensation Commission
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Complaint Review Program

The Illinois Administrative Procedure Actauthorizes JCAR to review and investigate the rulemaking
activities of State agencieswhen itreceives awritten complaint.

JCAR operates its complaint review program under Part 260 of its operational rules. Complaints may
address one or more of the following: an existing rules of an agency: failure of anagency to fully or
properly enforce itsrules; absence of rules required by statute or necessary for the proper conduct of
anagency program or function; and anagency policy thatisapplied, butnotembodied in the rules of
the agency promulgated pursuant to the IAPA.

Uponreceiptofacomplaint, JCAR initiates and review to determine the need for a full investigation.
Staff may raise questions and discuss problems with the agency and will attempt to inform the agency
of the substance of the complaintand any proposals for JCAR action prior to the meeting. Staff will
reportthe results of the review and a proposal for action ata JCAR monthly meeting. A complaint
may be placed on the agenda for a JCAR meeting by any JCAR member or the Executive Director if
evidence exists thatthere are possible problems with the rules. If the same issues have been previously
considered by JCAR, acomplaintwill not be placed on the agenda, unless the complaint reveals
information notavailable to JCAR at the time the issue was considered and, if the information were
available, itwould have altered the outcome. Based on the complaint, JCAR may issue an Objection
or Recommendation to existing rule, or to agency failure to maintain adequate rule, and afford the
agency an opportunity to respond.

Complaints should be forwarded to the Executive Director of the Joint Committee at:

Joint Committee on Administrative Rules
700 Stratton Building
Springfield IL 62706

2018 Complaint Review

In April 2018, JCAR received acomplaintagainst Department of Natural Resources Herptiles-Herps
Act[5101LCS 68] rules. Generally, the complaint was concerned that, while the rules require
submission ofanapplication provided by DNR, DNR had not designed or published the application.
the complainantalso pointed various others instance of where the rules, and apparently this regulatory
program, lacks sufficient specificity. After conversation with the complainant, JCAR transmitted the
complainant's concernsto DNR and requested aresponse from the Agency. After numerous
prompting from JCAR, on 2/25/19, DNR responded in writing that it had been tardy in making these
application formsavailable. DNR now hasthe application available online and isreviewing its Herptile-
Herps Act rules and its rules on General Scientific Permits based on the complainant's concerns.
At this writing, JCAR is continuing to monitor DNR's progress.
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Judicial Activity Relating To
JCAR and IAPA

Since JCAR's function is closely related to the interpretation of the Illinois Administrative Procedure
Act (IAPA), it monitors court decisions and Attorney General opinions that affect the interpretation of
the Act. One of the enumerated responsibilities of JCAR under the Act is "to study the impact of
legislative changes, court rulings and administrative action on agency rules and rulemaking” [5 ILCS
100/5-105(c)]. This summary highlights significant judicial actions since enactment of the IAPAand
discusses current activity.

KEY INTERPRETATIONS OF THE |APA =——

Two past decisions construing the IAPA in accordance with positions supported by JCAR are
especially noteworthy. The cases involved an attempt by the Department of Public Aid (now,
Healthcare and Family Services) to change the method by which it calculated Medicaid
payments to nursing homes. In the first case, Senn Park | (Senn Park Nursing Center v.
Miller, 118 1ll. App. 3d 504, 455 N.E.2d 153, 74 1ll. Dec. 123 (1983)), the First District
Appellate Court held that DPA's failure to follow the IAPA rulemaking procedures invalidated
a new method it utilized for calculating Medicaid payments. The court stated that the definition
of a"rule” found in Sec. 1-70 of the IAPA should be broadly construed in order to safeguard
the public's right to comment on proposed agency policies. DPA's change in calculating the
Medicaid payments, the court ruled, fell within the Sec. 1-70 definition of rule since it was a
statement of general agency policy. As that policy was not adopted in compliance with the
IAPA, it was invalid.

DPA also argued that the amended procedure was exempt from the notice and publication
requirements by Sec. 5-35(c) of the IAPA because the State Plan was a contractual
arrangement with the federal government, and was exempt under the contracts exception of the
IAPA. Sec. 5-35(c) states that: "The notice and publication requirements of this Section do not
apply to a matter relating solely to agency management...or to public property, loans or
contracts.”

Senn Park 11 (Senn Park Nursing Center v. Miller, 118 Ill. App. 3d 733, 455 N.E.2d 162,
83 1ll. Reg. 609 (1983)) addressed use of emergency rulemaking. The Appellate Court ruled
that an emergency rule in that instance in which the underlying "emergency" was created by the
agency's failure to follow these (notice and comment) procedures (of the IAPA) in the first
place, resulting from "an avoidable administrative failure to properly enact a rule in accordance
with statutory requirements”, was improper in that instance.

Both cases were consolidated for consideration by the Supreme Court. The Supreme Court

agreed with the Appellate Court's interpretation of the contract's exception in which the lower
court stated:
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We are persuaded that under the IAPA, a matter comes under the contract exception only
when contracts are clearly and directly involved.... We believe that with regard to nursing
homes, contracts, whether State-Federal or agency-provider, are not clearly and directly
involved.... Accordingly, we conclude that the amended inflation update procedure is not a
matter relating to contracts within the meaning of the IAPA. (118 Ill. App. 3d at 511)

The Supreme Court also stated that it is clear that the rulemaking procedure is intended to give
interested persons an opportunity to submit their views and comments on rulemaking changes
and that an agency must consider all submissions received. The court acknowledged that there
are certain statutory exceptions to the notice and comment procedures, but that exceptions are
of a limited nature and should be appropriately applied.

The court also agreed with the Appellate Court ruling that the amended inflation update
procedure fell within the purview of the IAPA because the Public Aid Code incorporates the
IAPA and the Code specifically requires rulemaking pursuant to the IAPA "during the process
of establishing the payment rate for skilled nursing and intermediate care services, or when a
substantial change in rates is proposed,” in order to provide "an opportunity for public review
and comment on the proposed rates prior to their becoming effective™ (118 Ill. App. 3d at
512). The court found that the amended procedure fell within the definition of "rule” found in
the IAPA and thus the failure of DPA to follow the notice and comment procedures required by
the IAPA rendered the amended procedure invalid.

Following the decision of the Appellate Court in Senn Park I, DPA promulgated Emergency
Rule 4.14221 implementing the amended inflation update procedure pursuant to the IAPA.
Plaintiffs (Senn Park 1) sought a declaratory judgment, asking the court to declare Emergency
Rule 4.14221 void because there was no "emergency" as that term is defined in the IAPA. On
12/30/80, DPA withdrew the emergency rule. On appeal, the Appellate Court held that,
although the rule was withdrawn, the validity of the rule was at issue in order to determine the
amount of reimbursement the plaintiffs were entitled to in Senn Park I. The Appellate Court
further held that the circuit court had erred in finding the emergency rule valid because there
was no emergency as that term is defined under the IAPA. The Supreme Court ruled that no
emergency situation existed warranting use of emergency rulemaking.

In Sleeth v. lllinois Department of Public Aid (125 I1l. App. 3d 847, 466 N.E.2d 703, 81
I1l. Dec. 117 (1984)), the Third District Appellate Court considered an appeal from a DPA
decision to terminate disability benefits in 5 cases. The court found that the procedure utilized
by the Department (Manual Release No. 83.5), which required applicants who were denied
disability benefits to submit proof of disability within 14 days after the filing of appeal, was a
"rule” under the IAPA. The IAPA states:

"Rule™ means each agency statement of general applicability that implements, applies,
interprets, or prescribes law or policy, but does not include (i) statements concerning
only the internal management of an Agency and not affecting private rights or
procedures available to persons or entities outside the Agency, (iii) intra-agency
memoranda or (iv) the prescription of standardized forms...
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DPA contended the Manual Release was merely an intra-office memorandum, not subject to
the IAPA. The court reasoned that the memorandum affected private rights and procedures
available to persons outside DPA and that this type of statement by an agency is specifically
included within the definition of "rule™ under the Act. Since the memorandum was not properly
promulgated pursuant to the IAPA, the court held the rule invalid and determined that the
procedures followed by DPA violated State law.

In Kaufman Grain Co., Inc. v. Director, Department of Agriculture (179 Ill. App. 3d 1040,
534 N.E.2d 1259, 128 Ill. Dec. 654 (1989)), the Fourth District Appellate Court held that
DOA had no statute or rule that allowed it to settle disputes between a grain producer and a
grain dealer or a grain warehouse. DOA improperly relied on policy that was not properly
promulgated as rules in accordance with the IAPA and, therefore, was without authority to
adjudicate such grain disputes. The Kaufman case is significant for the ruling of the court
concerning attorney's fees. Sec. 10-55 of the IAPA provides that, in any case in which a party
has any administrative rule invalidated by a court for any reason, the court shall award the party
bringing the action the reasonable expenses of the litigation, including reasonable attorney's
fees. The appellate court ruled that Kaufman was entitled to the award of attorney's fees it
reasonably incurred in this litigation, including the fees incurred in the proceedings before the
Department. The court stated that Sec. 10-55 of the IAPA gives those subject to regulation an
incentive to oppose doubtful rules where compliance would otherwise be less costly than
litigation. Therefore, the court awarded fees for the proceedings before DOA, as well as fees
incurred in administrative review proceedings, noting that proceedings before an administrative
agency are quite often more costly and time consuming than administrative review proceedings.
The Kaufman case illustrated trends of the courts to rule unfavorably against agencies that
have not promulgated their policies properly under the IAPA. The Kaufman decision
specifically cites Senn Park and further strengthens the precedent it established. Award of
attorney's fees was further strengthened in Citizens Org. Proj. v. Dept. of Nat. Res. (89 IlI.
2nd 593, 725 N.E.2d 195, 244 11l. Dec. 896 (2000)), in which the Supreme Court affirmed
the award of attorney's fees and litigation expenses when a citizen group obtained invalidation
of a DNR rule governing a DNR permit decision.

In Coronet Insurance Company v. John E. Washburn, Director of Insurance of the State
of Illinois (201 I1l. App. 3d 633, 558 N.E.2d 1307, 146 I1l. Dec. 973 (1990)), the First
District Appellate Court of Illinois held that an administrative agency may enact rules and
regulations as limited by the authorizing statutory language; that an administrative rule carries
with it the same presumption of validity as the statute; and a rule that is consistent with the spirit
of the statute and furthers its purpose will be sustained. The appellate court also ruled that
DOl's failure to give an additional 45 days notice of a proposed rule that had been revised
during the First Notice public comment period to the general public did not constitute violation
of the IAPA, since the Act provides that changes in the text of a proposed rule may be made
during the First Notice period. Such changes need not be published again prior to submission
to JCAR.
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In CIPS v. Illinois Commerce Commission (268 11l. App. 3d 471, 644 N.E.2d 817, 206 IlI.
Dec. 49 (1994)), the Fourth District Appellate Court ruled that JCAR did not create an
impermissible filing prohibition when it informed ICC it would lift its filing prohibition on a
proposed rule formulating rental rates for cable TV attachments to utility poles if the ICC
removed allocation of the portion of pole neutral space to cable television.

In Weyland v. Manning (309 I1l. App. 3d 542, 723 N.E.2d 387, 243 Ill. Dec. 355 (2000)),
plaintiffs filed an action contesting a rule adopted by the Department of Natural Resources
establishing a restricted boating zone on Griswold Lake. One element at issue was the
adequacy of the Second Notice filed by DNR with JCAR. The Second District Appellate
Court held that DNR complied with JCAR rule requirements that it list and analyze all
comments concerning the rule and that its failure to list in the Second Notice persons who had
requested a public hearing did not invalidate the rule.

Payday Lending Rules: The regulation of short term (payday or cash for car title) loans
involved rules ultimately adopted by the then Department of Financial Institutions and/or Office
of Banks and Real Estate. After JCAR Objection and after a Filing Prohibition expired, DFI
adopted rules regulating the payday loan/cash for car title industries that were immediately
challenged in South 51 Development Corp, et al., v. Vega (335 Ill.App. 3d 542, 269 N.E.2d
528, 261 I1l. Dec. 731 (2002)). The chief argument of plaintiffs was that there was an
improper delegation of rulemaking authority to DFI. The court held that there was a valid
delegation of legislative authority (the statute on which the rulemaking was based was
somewhat sparse) and that the small business impact analysis performed at the time by DCCA
(now, DCEO) was facially sufficient, albeit not submitted to JCAR by the end of the First
Notice period.

Corey H. v. Board of Education of City of Chicago (No. 92-C-3409, U.S. District Court
for the Northern District of Illinois, Eastern Division). In 1992, disabled students brought an
action against the Chicago and State Boards of Education alleging systemic failures to educate
children with disabilities in the least restrictive environment (LRE), as required by the federal
Individuals with Disabilities Education Act (IDEA). SBE and CBE entered into a settlement
agreement with the plaintiffs. Under the settlement agreement, Judge Gettleman ordered SBE
to change its policy on certification structure and standards for special education teachers
through peremptory rulemaking. SBE filed 2 peremptory rulemakings to change special
education teacher certification endorsement and create common core standards for all
teachers. The first peremptory rule (titled Certification; 23 Il1l. Adm. Code 25; 24 1ll. Reg.
16109) was objected to by JCAR on 11/14/00. SBE refused to withdraw the peremptory rule,
stating it was not in a position to do so because it was under a federal judge's order. The rule
was then suspended by JCAR on 2/21/01. The second peremptory rule (Standards for
Certification in Special Education; 23 1ll. Adm. Code 28; 24 11l. Reg. 16738) was objected to
and suspended by JCAR on 1/9/01. SBE did not respond. On 2/27/01, Judge Gettleman
ordered SBE to implement both rulemakings, regardless of the JCAR suspensions.

Pursuant to IAPA requirements, SJR 26 was introduced in the General Assembly to continue
the 2 suspensions. (At the time, Sec. 5-125 of the IAPA stated that if a joint resolution passed
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both houses of the General Assembly within the 180 days of the JCAR suspension, the rule
would be considered repealed and the Secretary of State must immediately remove the rule
from the collection of the effective rules.) SJR 26 passed the Senate on 5/21/01 with a vote of
56-0-0 and passed the House on 5/31/01 with a vote of 117-0-0. This was the first time a
joint resolution of this nature passed both houses of the GA. As directed by Judge Gettleman,
SBE implemented the settlement order as agency policy outside rule.

Ten years later, with the enactment of PA 97-461, SBE was authorized to use peremptory
rulemaking procedures to adopt into its rules the court-ordered certification policies and
standards. SBE adopted peremptory rules on 8/22/11, in accordance with the district judge's
orders.

In Champaign-Urbana Public Health District v. ILRB (354 I1l. App. 3d, 482, 821 N.E.2d,
691, 290 I1l. Dec. 379 (2004)), the Fourth District Appellate Court ruled that the Illinois Labor
Relation Board's use of emergency rulemaking to implement its card recognition rules was not
an emergency under the IAPA, despite the fact the agency was implementing a recently
enacted Public Act with an immediate effective date. The court said no emergency existed
because union recognition could still occur under the existing methods or the union could wait
until the new permanent rules were promulgated:

"(N)o facts have been presented to show that without the emergency rules the public
would be confronted with a threatening situation.... The reason for adopting an
emergency rule should be truly emergent and persuasive to a reviewing court and
considerations of administrative and fiscal convenience alone do not satisfy that
standard. Agencies may not adopt emergency rules to eliminate an administrative need
that does not threaten the public interest, safety, or welfare. Here, the Board's
reasoning for implementing the emergency rules can best be characterized as one for
administrative convenience and not because of any stated public threat. Thus, the rules
adopted by the Board...were invalid...."

Asimilar finding was reached by the Second District Appellate Court concerning the Board's
use of emergency rulemaking in County of Du Page v. ILRB (358 Ill. App. 3d 174, 830
N.E.2d 709, 294 1ll. Dec. 297 (2005)) concerning sheriff's deputies in DuPage County. In
these 2 instances, courts took a narrower view of the appropriate use of emergency rulemaking
than JCAR's historical position. JCAR has voted procedural Objections or Recommendations
when agencies have employed emergency rulemaking to implement Public Acts when adequate
time for regular rulemaking was present (the "agency created" emergency situation spoken of in
Senn Park), but, up to that time, had seldom taken adverse action because an agency acted
promptly to implement a recent Public Act through emergency rulemaking.

Caro v. Blagojevich (Circuit Court, Cook County, 07-CH-45464) was filed 11/26/07 in
Cook County challenging the Governor's expansion of medical assistance under Family Care.
Plaintiffs sought to halt the HFS Director's continued enforcement and implementation of the
HFS emergency rule expanding medical assistance eligibility under Family Care to families
earning up to 400% FPL, a rule that had been suspended by JCAR on 11/13/07.
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Plaintiffs argued the rule violated the Illinois Constitution and statutes, including the IAPA. They
sought an injunction against HFS enforcing or implementing the rule. Among the defenses
raised by HFS was an argument that the JCAR Suspension was unconstitutional, based on
cases from other states supportive of that position.

On 4/15/08, Circuit Judge James Epstein issued a preliminary injunction ordering HFS to cease
expending any public funds related to Family Care. Judge Epstein did not rule on the
constitutional issues raised, instead citing HFS failure to include a work requirement as a
condition of Family Care eligibility. (Federal and State statutes require medical assistance
recipients to meet the same non-income criteria as TANF recipients, which include work
requirements.) Defendants appealed this injunction to the First District Appellate Court, which
upheld Judge Epstein's decision on 9/26/08.

HFS responded to the order by filing a peremptory rule imposing the work requirement upon
Family Care recipients. JCAR suspended the peremptory rule on 5/20/08 because the
injunction did not direct HFS to file a peremptory rule and the rule did not meet that or any of
the other IAPA conditions for peremptory rulemaking.

In February 2008, HFS presented to JCAR a proposed permanent version of the rule
expanding Family Care eligibility. JCAR issued a Filing Prohibition against the rule on 2/26/08.
HFS then attempted on 3/10/08 to file the prohibited rule with the Secretary of State, and this
attempt became the subject of a new lawsuit, HFS v. White (below).

On 10/15/08, Judge Epstein issued another preliminary injunction barring HFS from expending
any public funds to implement Family Care under the permanent or peremptory rules. HFS
then claimed that the order could be interpreted in a manner that would force the agency to
stop payments on all its medical assistance programs (affecting more than 500,000 Illinois
residents). Based on HFS' argument, the Illinois Supreme Court, on 11/12/08, issued a stay of
enforcement of the preliminary injunction, allowing HFS to continue implementing the program
until the merits of the case could be decided.

In December 2008, the Special Investigative Committee of the Illinois House considering
articles of impeachment against Gov. Blagojevich included Caro among its exhibits. The
articles of impeachment approved by the House on 1/9/09 and 1/14/09, and sustained by the
Senate on 1/29/09, thereby removing Blagojevich from office, included the violation of the
IAPA cited in Caro among various charges of abuse of power.

On 7/1/09, Judge Epstein approved a settlement agreement among Gov. Patrick Quinn
(replacing Blagojevich as a defendant), all other defendants, and the plaintiffs. The agreement
included approval of legislation (P.A. 96-20, signed 6/30/09) allowing persons who were
enrolled in the expanded Family Care program as of the legislation's effective date to remain in
the program, with no new enrollees accepted after that date. All pending appeals of the case
were dismissed. HFS filed emergency rules to implement P.A. 96-20 on 7/1/09 and identical
permanent rules took effect on 11/2/09 and 11/16/09.
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In Department of Healthcare and Family Services v. White (Circuit Court, Cook County,
08-CH-11822), HFS filed suit against Secretary of State White on 3/28/08. HFS, on 3/10/08,
attempted to file the proposed Family Care expansion rule that JCAR had prohibited on
2/26/08. SOS refused to accept it, citing the Suspension that was still in effect on the earlier
emergency rule, which, under the IAPA, prevents any other rule with the same effect from
being filed. HFS argued that JCAR's Suspension of the emergency rule was invalid and that
SOS had a duty to accept and publish the permanent rule in the Illinois Register. The case was
dismissed at the defendants’ request on 7/1/09 as part of the settlement agreement in Caro.

Several cases were filed in Cook County Circuit Court in 2015 and 2016 regarding the
Department of Public Health's denial of various petitions, submitted under Section 45 of the
Compassionate Use of Medical Cannabis Pilot Program Act [410 ILCS 130], to add
additional conditions to the list of "debilitating medical conditions™ qualifying for medical
cannabis (see 77 Ill. Adm. Code 946.10). As of January 2018, at least 3 cases had been
decided in favor of the plaintiffs at the circuit or appellate court level: Mednick v. IDPH, 16
CH 2777, to add intractable pain; Doe v. IDPH, Ill. App. Ct., 1** District, No. 1-16-2548, to
add chronic post-operative pain; and Doe v. IDPH, 15 CH 16764, to add migraine
headaches. IDPH had appealed these decisions to higher courts.
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