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AN ACT concerni ng taxes.

Be it enacted by the People of the State of |Illinois,

represented in the General Assenbly:

Section 5. The Service Use Tax Act is anmended by

changing Section 2 as foll ows:

(35 ILCS 110/2) (from Ch. 120, par. 439.32)

Sec. 2. "Use" neans the exercise by any person of any
right or power over tangible personal property incident to
t he ownership of that property, but does not include the sale
or use for denonstration by himof that property in any form
as tangible personal property in the regular course of
busi ness. "Use" does not nean the interim use of tangible
personal property nor the physical incorporation of tangible
personal property, as an ingredient or constituent, into
other tangible personal property, (a) whichis sold in the
regular course of business or (b) whi ch t he person
incorporating such ingredient or constituent therein has
undertaken at the time of such purchase to cause to be
transported in interstate comerce to destinations outside
the State of Illinois.

"Purchased froma serviceman" neans the acquisition of
the ownership of, or title to, tangible personal property
t hrough a sale of service.

"Purchaser" neans any person who, through a sale of
service, acquires the ownership of, or title to, any tangible
personal property.

" Cost price" means the consideration paid by the
serviceman for a purchase valued in noney, whether paid in
noney or otherw se, including cash, credits and services, and
shall be determ ned w thout any deduction on account of the

supplier's cost of the property sold or on account of any
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other expense incurred by the supplier. Wien a servicenman
contracts out part or all of the services required in his
sale of service, it shall be presuned that the cost price to
the serviceman of the property transferred to himor her by
hi s or her subcontract or IS equal to 50% of the
subcontractor's charges to the serviceman in the absence of
proof of the consideration paid by the subcontractor for the
pur chase of such property.

"Selling price" neans the consideration for a sale val ued
in noney whether received in noney or otherw se, including
cash, <credits and service, and shall be determ ned w thout
any deduction on account of the serviceman's cost of the
property sold, the cost of materials used, |abor or service
cost or any ot her expense whatsoever, but does not include
interest or finance charges which appear as separate itens on
the bill of sale or sales contract nor charges that are added
to prices by sellers on account of the seller's duty to
collect, fromthe purchaser, the tax that is inposed by this
Act .

"Department” nmeans the Departnment of Revenue.

"Person" means any natural individual, firm partnership,
association, joint stock conpany, joint venture, public or
private corporation, Ilimted liability conpany, and any
receiver, executor, trustee, guardian or other representative
appoi nted by order of any court.

"Sal e of service" means any transaction except:

(1) aretail sale of tangible personal property
taxabl e under the Retailers' Cccupation Tax Act or under
the Use Tax Act.

(2) a sale of tangible personal property for the
purpose of resale made in conpliance with Section 2c of
the Retailers' COccupation Tax Act.

(3) except as hereinafter provided, a sale or

transfer of tangi ble personal property as an incident to
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the rendering of service for or by any governnental body,
or for or by any corporation, society, association,
foundation or institution organi zed and oper at ed
exclusively for <charitable, religious or educational
purposes or any not-for-profit corporation, society,
associ ati on, foundation, institution or organization
whi ch has no conpensated officers or enployees and which
is organi zed and operated primarily for the recreation of
persons 55 years of age or older. Alimted liability
conpany may qualify for the exenption under this
paragraph only if the limted liability conpany is
or gani zed and operated exclusively for educational
pur poses.

(4) a sale or transfer of t angi bl e per sonal
property as an incident to the rendering of service for
interstate carriers for hire for use as rolling stock
nmoving in interstate comrerce or by | essors under a |ease
of one year or |onger, executed or in effect at the tine
of purchase of personal property, to interstate carriers
for hire for wuse as rolling stock noving in interstate
comerce so long as so used by such interstate carriers
for hire, and equi pnent operated by a tel econmunications
provider, licensed as a coomon carrier by the Federal
Communi cat i ons Conmm ssion, which is permanently installed
in or affixed to aircraft noving in interstate comrerce.

(4a) a sale or transfer of tangible personal
property as an incident to the rendering of service for
owner s, | essors, or shippers of tangible personal
property which is utilized by interstate carriers for
hire for wuse as rolling stock noving in interstate
comerce so long as so used by interstate carriers for
hire, and equipnment operated by a telecomrmunications
provider, licensed as a coomon carrier by the Federal

Communi cati ons Conmm ssion, which is permanently installed
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in or affixed to aircraft noving in interstate comrerce.

(5 a sale or transfer of machinery and equi pnent
used primarily in the process of the manufacturing or
assenbling, either in an existing, an expanded or a new
manufacturing facility, of tangible personal property for
whol esal e or retail sale or |ease, whether such sale or
lease is made directly by the manufacturer or by sone
ot her person, whether the materials used in the process
are owned by the manufacturer or sone other person, or
whet her such sale or |ease is nade apart from or as an
incident to the seller's engaging in a service occupation
and the applicable tax is a Service Use Tax or Service
Cccupation Tax, rather than Use Tax or Retailers
Cccupati on Tax.

(5a) the repairing, reconditioning or renodeling,
for a comon carrier by rail, of tangible personal
property which belongs to such carrier for hire, and as
to which such carrier receives the physical possession of
the repaired, reconditioned or renodeled item of tangible
personal property in Illinois, and which such carrier
transports, or shares with another conmon carrier in the
transportation of such property, out of |Illinois on a
standard wuniform bill of |ading show ng the person who
repaired, reconditioned or renodeled the property to a
destination outside Illinois, for use outside Illinois.

(5b) a sale or transfer of tangible personal
property which is produced by the seller thereof on
special order in such a way as to have nmade the
applicable tax the Service Qccupation Tax or the Service
Use Tax, rather than the Retailers' Cccupation Tax or the
Use Tax, for an interstate carrier by rail which receives
t he physi cal possession of such property in Illinois, and
whi ch transports such property, or shares wth another

common carrier in the transportation of such property,
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out of Illinois on a standard wuniform bill of [|ading
showng the seller of the property as the shipper or
consignor of such property to a destination outside
IIlinois, for use outside Illinois.

(6) a sale or transfer of distillation machinery
and equi pment, sold as a unit or kit and assenbled or
installed by the retailer, which nmachinery and equi prment
is certified by the wuser to be wused only for the
production of ethyl alcohol that wll be wused for
consunption as notor fuel or as a conponent of notor fuel
for the personal use of such user and not subject to sale
or resale.

(7) at the election eleetion of any serviceman not
required to be otherwi se registered as a retailer under
Section 2a of the Retailers' Cccupation Tax Act, made for
each fiscal year sales of service in which the aggregate
annual cost price of tangi bl e per sonal property
transferred as an incident to the sales of service is
less than 35% or 75% in the case of servi cenen
transferring prescription drugs or servicenen engaged in
graphic arts production, of the aggregate annual total
gross receipts fromall sales of service. The purchase of
such tangible personal property by the serviceman shal
be subject to tax under the Retailers' COccupation Tax Act
and the Use Tax Act. However, if a primary serviceman who
has nmade the election described in this par agr aph
subcontracts service work to a secondary serviceman who
has al so nade the election described in this paragraph,
the primary serviceman does not incur a Use Tax liability
if the secondary serviceman (i) has paid or will pay Use
Tax on his or her cost price of any tangible personal
property transferred to the primary serviceman and (ii)
certifies that fact in witing to the primary servi ceman.

Tangi bl e personal property transferred incident to the
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conpletion of a maintenance agreenent is exenpt fromthe tax
i nposed pursuant to this Act.

Exenption (5) also includes machi nery and equi pnment used
in the general maintenance or repair of such exenpt nmachinery
and equi prent or for in-house manufacture of exenpt machinery
and equipnent. For the purposes of exenption (5), each of
these terns shall have the foll ow ng meani ngs: (1)
"manuf acturing process" shall mean the production of any
article of tangi ble personal property, whether such article
is a finished product or an article for use in the process of
manufacturing or assenbling a different article of tangible
personal property, by procedures comonly r egar ded as
manuf acturing, processing, fabricating, or refining which
changes sone existing nmaterial or materials into a material
wth a different form use or nane. In relation to a
recogni zed integrated business conposed of a series of
operations which collectively constitute manufacturing, or
i ndi vidual ly constitute manuf act uri ng oper ati ons, t he
manuf acturing process shall be deened to conmence with the
first operation or stage of production in the series, and
shall not be deened to end until the conpletion of the final
product in the |ast operation or stage of production in the
seri es; and further, for purposes of exenption (5),
phot oprocessing is deened to be a manufacturing process of
tangi bl e personal property for wholesale or retail sale; (2)
"assenbling process" shall nean the production of any article
of tangible personal property, whether such article is a
finished product or an article for use in the process of
manuf acturing or assenbling a different article of tangible
personal property, by the conbination of existing naterials
in a manner commonly regarded as assenbling which results in
a mterial of a different form use or nane; (3) "machinery"”
shal | nmean maj or nechani cal machines or nmajor conponents of

such machines contributing to a manufacturing or assenbling
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process; and (4) "equipnment" shall include any independent
device or tool separate fromany machinery but essential to
an integrated manufacturing or assenbly process; including
conputers used primarily in a manufacturer's conputer
assi sted design, conputer assisted manufacturing (CAD CAM
system or any subunit or assenbly conprising a conponent of
any machinery or auxiliary, adjunct or attachnent parts of
machi nery, such as tools, dies, jigs, fixtures, patterns and
nmol ds; or any parts which require periodic replacenent in the
course of normal operation; but shall not include hand tools.
Equi prent i ncl udes chem cals or chemcals acting as catal ysts
but only if the chemcals or chemcals acting as catalysts
effect a direct and inmmediate change upon a product being
manuf act ured or assenbled for wholesale or retail sale or
| ease. The purchaser of such machinery and equi pnent who has
an active resale registration nunber shall furnish such
nunber to the seller at the tine of purchase. The user of
such machi nery and equi pnent and tools wthout an active
resale registration nunber shall prepare a certificate of
exenption for each transaction stating facts establishing the
exenption for that transaction, which certificate shall be
available to the Departnent for inspection or audit. The
Departnent shall prescribe the formof the certificate.

Any informal rulings, opinions or letters issued by the
Department in response to an inquiry or request for any
opinion from any person regar di ng t he cover age and
applicability of exenption (5) to specific devices shall be
publ i shed, maintained as a public record, and nade avail able
for public inspection and copying. |If the informal ruling,
opinion or letter cont ai ns trade secrets or ot her
confidential information, where possible the Departnent shal
delete such information prior to publication. Wenever such
informal rulings, opinions, or letters contain any policy of

general applicability, the Departnent shall fornulate and
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adopt such policy as a rule in accordance with the provisions
of the Illinois Adm nistrative Procedure Act.

On and after July 1, 1987, no entity otherwise eligible
under exenption (3) of +this Section shall nmake tax free
purchases unless it has an active exenption identification
nunber issued by the Departnent.

The purchase, enploynent and transfer of such tangible
personal property as newsprint and ink for the primry
pur pose of conveying news (with or w thout other information)
is not a purchase, wuse or sale of service or of tangible
personal property within the neaning of this Act.

"Serviceman" nmeans any person who is engaged in the
occupation of nmaking sales of service.

"Sale at retail"” neans "sale at retail" as defined in the
Retail ers' QCccupation Tax Act.

"Supplier” nmeans any person who nakes sal es of tangible
personal property to servicenen for the purpose of resale as
an incident to a sale of service.

"Serviceman maintaining a place of business in this
State", or any like term neans and includes any serviceman:

1. having or maintaining W t hin this St at e,
directly or by a subsidiary, an office, distribution
house, sal es house, warehouse or other place of business,
or any agent or other representative operating wthin
this State wunder the authority of the servicenman or its
subsidiary, irrespective of whether such pl ace of
busi ness or agent or other representative is |ocated here
permanently or tenporarily, or whether such serviceman or
subsidiary is licensed to do business in this State;

2. soliciting orders for tangi bl e personal property
by means of a telecomrunication or television shopping
system (which wutilizes toll free nunbers) which is
intended by the retailer to be broadcast by cable

tel evision or other neans of broadcasting, to consuners
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| ocated in this State;

3. pursuant to a contract wth a broadcaster or
publ i sher located in this State, soliciting orders for
tangi bl e personal property by nmeans of advertising which
is dissemnated primarily to consuners |ocated in this
State and only secondarily to bordering jurisdictions;

4. soliciting orders for tangi bl e personal property
by mai | if the solicitations are substantial and
recurring and if the retailer benefits fromany banking,
fi nanci ng, debt col | ecti on, t el ecommuni cati on, or
marketing activities occurring in this State or benefits
from the |location in this State of aut hori zed
installation, servicing, or repair facilities;

5. being owned or controlled by the sane interests
whi ch own or control any retailer engaging in business in
the sane or simlar line of business in this State;

6. having a franchisee or |icensee operating under
its trade nane if the franchisee or licensee is required
to collect the tax under this Section;

7. pursuant to a contract with a cable television
operator Jlocated in this State, soliciting orders for
tangi bl e personal property by neans of advertising which
is transmtted or distributed over a cable television
systemin this State; or

8. engaging in activities in I11inois, whi ch
activities in the state in which the supply business
engagi ng in such activities is located would constitute

mai ntai ning a place of business in that state.

(Source: P.A 91-51, eff. 6-30-99; 92-484, eff. 8-23-01.)
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