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AN ACT in relation to trusts.

Be it enacted by the People of the State of Illinois,

represented in the General Assenbly:

Section 5. The Trusts and Trustees Act is anended by

addi ng Section 5.3 as foll ows:

to

(760 ILCS 5/5.3 new)

Sec. 5.3. Total return trusts.

(a) Conversion by trustee. A trustee nmay convert a trust

a total return trust as described in this Section if al

of the foll owi ng apply:

(1) The trust describes the anpunt that nmay or nust

be distributed to a beneficiary by referring to the

trust's i ncone, and t he trustee determ nes that

conversion to a total return trust wll enable the

trustee to better carry out the purposes of the trust and

t he conver si on i s in the best interests of the

benefici ari es;

(2) conversion to a total return trust neans the

trustee wll invest and nmnage trust assets seeking a

total return without regard to whether that return is

from income or appreciation of principal, and will nake

distributions in accordance with this Section (such a

trust is called a "total return trust" in this Section);

(3) the trustee sends a witten notice of the

trustee's decision to convert the trust to a total return

trust, specifying a prospective effective date for the

conversion and including a copy of this Section, to the

following beneficiaries, deternined as of the date the

notice is sent and assum ng nonexercise of all powers of

appoi nt nent:

(A all of the legally conpetent beneficiaries
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who are currently receiving or eligible to receive

i ncone fromthe trust:; and

(B) all of the legally conpetent beneficiaries

who would receive or be eligible to receive a

distribution of principal or incone if the current

interests of beneficiaries currently receiving or

eligible to receive i ncone ended;

(4) there are one or nore legally conpetent inconme

beneficiari es under subdivision (3)(A) of this subsection

(a) and one or nore legally conpetent remainder

beneficiari es under subdivision (3)(B) of this subsection

(a), deternm ned as of the date of sending the notice;

(5) no beneficiary objects to the conversion to a

t ot al return trust in a witing delivered to the trustee

within 60 days after the notice is sent: and

(6) the trustee has signed acknow edgnents of

receipt confirmng that notice was received by each

beneficiary required to be sent notice under subdivision

(3) of this subsection (a).

(b) Conversion by agreenent. Conversion to a total

return trust may be nade by agreenent between a trustee and

all the prinmary beneficiaries of the trust under the virtual

representation provisions of Section 16.1 of this Act if

t hose provisions otherwise apply. The agreement nmy include

any actions a court could properly order under subsection (q)

of this Section; however, any distribution percentage

deternined by the agreenent may not be less than 3% nor

greater than 5%

(c) Conversion or reconversion by court.

(1) The trustee may for any reason elect to

petition the court to order conversion to a total return

trust, including wthout Ilimtation the reason that

conver si on under subsection (a) is unavail abl e because:

(A a beneficiary tinely objects to the
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conversion to a total return trust;

(B) there ar e no legally conpet ent

beneficiaries described in subdivision (3)(A) of

subsection (a): or

(C there ar e no legally conpet ent

beneficiaries described in subdivision (3)(B) of

subsection (a).

(2) A beneficiary may request the trustee to

convert to a t ot al return trust or adjust the

distribution percentage. If the trustee declines or fails

to act within 6 nonths after receiving a witten request

to do so, the beneficiary may petition the court to order

t he conversion or adjustnent.

(3) The trust ee may petition t he court

prospectively to reconvert froma total return trust or

adj ust t he distribution percentage if the trustee

deternines that the reconversion or adjustment wll

enable the trustee to better carry out the purposes of

the trust. A beneficiary nmay request the trustee to

petition the court prospectively to reconvert from a

total return trust or adjust the distribution percentage.

If the trustee declines or fails to act within 6 nonths

after receiving a witten request to do S0, t he

beneficiary may petition the court to order the

reconversi on or adjustnent.

(4) In ajudicial proceeding under this subsection

(c), the trustee may, but need not, present the trustee's

opinions and reasons (A) for supporting or opposing

conversion to (or reconversion fromor adjustnent of the

di stribution per cent age of) a total return trust,

i ncludi ng whether the trustee believes conversion (or

reconver si on or adj ust nent of t he di stribution

percentage) woul d enable the trustee to better carry out

the purposes of the trust, and (B) about any other
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matters relevant to t he pr oposed conver si on (or

reconver si on or adj ust nent of t he di stribution

percentage). A trustee's actions in accordance with this

subsecti on (c) shal | not be deened inproper or

inconsistent with the trustee's duty of inpartiality

unless the court finds fromall the evidence that the

trustee acted in bad faith.

(5) The court shall order conversion to (or

reconversion prospectively from or adjustnent of the

distribution percentage of) a total return trust iif the

court determnes that the conversion (or reconversion or

adjustnent of the distribution percentage) wll enable

the trustee to better carry out the purposes of the trust

and the conversion (or reconversion or adjustnent of the

distribution percentage) is in the best interests of the

benefici ari es.

(6) Notwithstanding any other provision of this

Section, a trustee has no duty to inform beneficiaries

about the availability of this Section and has no duty to

review the trust to deternm ne whether any action should

be taken under this Section unless requested to do so in

witing by a beneficiary described in subdivision (3) of

subsection (a).

(d) Post conversion. Wiile a trust is a total return

trust, all of the following shall apply to the trust:

(1) the trustee shall make incone distributions in

accordance with the governing instrunent subject to the

provi sions of this Section;

(2) the term "incone" in the governing instrument

means an annual amount (the "distribution anbunt") equal

to a percentage (the "distribution percentage") of the

net fair narket value of the trust's assets, whether the

assets are considered income or principal under the

Princi pal and I ncone Act, averaged over the | esser of:
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(i) the 3 preceding years; or

(ii) the period during which the trust has

been i n exi stence;

(3) the distribution percentage for any trust

converted to a total return trust by a trustee in

accordance with subsection (a) shall be 4% and

(4) the trustee shall pay to a beneficiary (in the

case of an underpaynent) and shall recover from a

beneficiary (in the case of an overpaynent) an anount

equal to the difference between the anpunt properly

payable and the amount actually paid, plus interest

conpounded annually at a rate per annumequal to the

distribution percentage in the yvear or years while the

under paynent or over paynent exists.

(e) Admnistration. The trustee, in the trustee's

discretion, may deternine any of the following matters in

adm nistering a total return trust as the trustee fromtine

to tine determines necessary or helpful for the proper

functioning of the trust:

(1) the effective date of a conversion to a total

return trust;

(2) the manner of prorating the distribution amunt

for a short vyear in which a beneficiary's interest

conmences Or ceases,

(3) whether distributions are made in cash or in

kind;

(4) the manner of adj usting val uati ons and

calculations of the distribution anobunt to account for

ot her paynents fromor contributions to the trust;

(5) whether to value the trust's assets annually or

nmore frequently:;

(6) what valuation dates and how nmany valuation

dates to use;

(7) valuation decisions about any asset for which
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(A how frequently to val ue such an asset;

(B) whether and how often to engage a

pr of essi onal apprai ser to value such an asset:; and

(C) whether to exclude the value of such an

asset fromthe net fair market value of the trust's

assets under subdivision (d)(2) for purposes of

deternmning the distribution amount. Any such asset

so excluded is referred to as an "excluded asset"” in

this subsecti on (e), and the trustee shal

distribute any net incone received fromthe excl uded

asset as provided for in the governing instrunent,

subject to the follow ng principles:

(i) unless the trustee deternines there

are conpelling reasons to t he contrary

considering all relevant factors including the

best interests of the beneficiari es, t he

trustee shall treat each asset for which there

is noreadily available narket value as an

excl uded asset;

(ii) if tangible personal property or

r eal property is possessed or occupied by a

beneficiary, the trustee shall not limt or

restrict any right of the beneficiary to use

t he property in accordance with the governing

instrunent whether or not the trustee treats

the property as an excl uded asset;

(iii) exanples of assets for which there

is a readily available narket val ue include:

cash and cash equi val ents; stocks, bonds, and

other securities and instrunents for which

there is an established narket on a stock

exchange, in an over-the-counter narket, or

otherwise; and any other property that can
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reasonably be expected to be sold wthin one

week of t he deci si on to sell wthout

extraordinary efforts by the seller;

(iv) exanples of assets for which there

is no readily available narket val ue incl ude:

stocks, bonds, and ot her securities and

instrunents for which there is no established

mar ket on a st ock exchange, in an

over-the-counter narket, or otherw se; r eal

property:; t angi bl e per sonal property: and

artwork and other collectibles; and

(8) any other admnistrative natters as the trustee

deterni nes necessary or hel pf ul f or t he pr oper

functioning of the total return trust.

(f) Allocations.

(1) Expenses, taxes, and other charges that woul d

be deducted fromincone if the trust were not a total

return trust shall not be deducted fromthe distribution

(2) Unless otherwise provided by the governing

instrunent, the trustee shall fund the distribution

anmount each vear fromthe followi ng sources for that vyear

in the order listed: first fromnet incone (as the term

would be determned if the trust were not a total return

trust), then fromother ordinary incone as determ ned for

federal incone tax purposes, then from net realized

short-termcapital gains as determ ned for federal incone

tax purposes, then fromnet realized |long-termcapital

gains as determ ned for federal incone tax purposes, then

fromtrust principal conprised of assets for which there

is areadily avail able narket value, and then from ot her

trust principal.

(g) Court orders. The court may order any of the

following actions in a proceedi ng brought by a trustee or a
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beneficiary in accordance with subdivision (¢)(1), (c)(2), or

() (3):

(1) select a distribution percentage other than 4%

(2) average the valuation of the trust's net assets

over a period other than 3 years;

(3) reconvert prospectively from or adjust the

distribution percentage of a total return trust;

(4) direct t he di stribution of net i ncone

(determined as if the trust were not a total return

trust) in excess of the distribution anbunt as to any or

all trust assets if the distribution is necessary to

preserve a tax benefit: or

(5) change or direct any adnministrative procedure

as the court deternmines necessary or helpful for the

proper functioning of the total return trust.

Nothing in this subsection (g) limts the equitable

powers of the court to grant other relief.

(h) Restrictions. The distribution amount nay not be

|l ess than the net incone of the trust, determ ned w thout

regard to the provisions of this Section, for either a trust

for which an estate tax or a qift tax nmarital deduction was

or nay be <clained in whole or in part (but only during the

lifetine of the spouse for whomthe trust was created), or a

trust t hat was exenpt in whol e or in part from

generation-skipping transfer tax on the effective date of

this anendatory Act of the 92nd General Assenbly by reason of

any effective date or transition rule. Conversion to a total

return trust does not affect any provision in the governing

i nstrunent:

(1) directing or aut hori zi ng the trustee to

di stribute principal;

(2) directing or authorizing t he trust ee to

distribute a fixed annuity or a fixed fraction of the

value of trust assets;
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(3) authorizing a beneficiary to withdraw a portion

or all of the principal; or

(4 in any manner that would dimnish an anmount

permanently set aside for charitable purposes under the

governing instrunent unless both incone and principal are

so set aside.

(i) Tax Jlimtations. |If a particular trustee IS a

beneficiary of the trust and conversion or failure to convert

woul d enhance or dinmnish the beneficial interest of the

trustee, or if possession or exercise of the conversi on power

by a particular trustee would al one cause any individual to

be treated as owner of a part of the trust for incone tax

purposes or cause a part of the trust to be included in the

gross estate of any individual for estate tax purposes, then

that particular trustee may not participate as a trustee in

the exercise of the conversion power; however:

(1) the trustee nmy petition the court under

subdi vision (c)(1) to order conversion in accordance with

this Section; and

(2) if the trustee has one or nbre co-trustees to

whom this subsection (i) does not apply, the co-trustee

or co-trustees nmay convert the trust to a total return

trust in accordance with this Secti on.

(1) Releases. A trustee mmy irrevocably release the

power qranted by this Section if the trustee reasonably

believes the release is in the best interests of the trust

and its beneficiaries. The release nay be personal to the

releasing trustee or may apply generally to some or al

subseguent trustees, and the rel ease nmay be for any specified

period, including a period neasured by the life of an

i ndi vi dual .

(k) Renedies. A trustee who reasonably and in good faith

takes or omts to take any action under this Section is not

liable to any person interested in the trust. If a trustee
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reasonably and in good faith takes or onits to take any

action under this Section and a person interested in the

trust opposes the act or omssion, the person's exclusive

remedy is to obtain an order of the court directing the

trustee to convert the trust to a total return trust, to

reconvert from a t ot al return trust, to change the

distribution percentage, or to order any admnistrative

procedures the court deterni nes necessary or helpful for the

proper functioning of the trust. An act or om ssion by a

trustee under this Section is presuned taken or onitted

reasonably and in good faith unless it is determ ned by the

court to have been an abuse of discretion. Any claim by any

person interested in the trust that an act or om ssion by a

trustee under this Section was an abuse of discretion 1is

barred if not asserted in a proceeding commenced by or on

behalf of the person within 2 yvears after the trustee has

sent to the person or the person's personal representative a

notice or report in witing sufficiently disclosing facts

f undanent al to the claim such that the person Kknew or

reasonably should have known of the claim The preceding

sentence shall not apply to a person who was under a | egal

disability at the tine the notice or report was sent and who

then had no personal representative. For purposes of this

subsection (k), a personal representative refers to a court

appoi nted guardi an or conservator of the estate of a person.

() Application. This Section is available to trusts in

exi stence on the effective date of this anendatory Act of the

92nd General Assenbly or <created after that date. This

Secti on shal | be const rued as pertai ni ng to t he

adm ni stration of a trust and shall be available to any trust

that is admnistered in Illinois under Illinois | aw or that

is governed by Illinois law with respect to the neaning and

effect of its terns unl ess:

(1) the trust is a trust described in |Internal
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Revenue Code Section 170(f)(2)(B), 664(d), 1361(d),

2702(a)(3), or 2702(b): or

(2) the governing instrunment expressly prohibits

use of this Section by specific reference to this

Section. A provision in the governing instrunent in the

form "Neither the provisions of Section 5.3 of the

Trusts and Trustees Act nor any corresponding provision

of future law nmay be used in the admnistration of this

trust" or a simlar provision denpnstrating that intent

is sufficient to preclude the use of this Section.

Section 99. Effective date. This Act takes effect upon

becom ng | aw.
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