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AN ACT concerni ng wet | ands.

Be it enacted by the People of the State of Illinois,

represented in the General Assenbly:

Section 1. Short title. This Act may be cited as the

Wet | ands Protection Act.

Section 5. Findings. Wet | ands of this State are
i ndi spensable and fragile resources. In their natural state,
wet | ands reduce pollution and nutrients froma broad range of
sources, store and convey flood waters, reduce erosion,
provi de waterfow nesting and feeding areas, provide fish
habitats and habitats for rare and endangered plant and
ani mal species, provide bird watching and outdoor recreation
opportunities, and provide education and scientific study
opportunities. Wetlands play critical roles in water resource
protection and wat ershed nanagenent.

More than 7 million acres of these inportant resources
have been destroyed by filling, draining, dredging, and other
activities in this State. In addition, devel opnent |ocated in
altered wetlands is often subject to problens such as
fl ooding, erosion, and poor soil <condition. Filling or
draining wetlands in one area can cause increased flooding
and erosion in other areas.

It is, therefore, the policy of this State to ensure that
no further |loss of wetland functions and acreage occur and to
ensure that activities in wetlands wll not increase hazards.
Further, it is the policy of this State to reduce duplication
and ensure coordination in wetland prograns and to encourage
the integration of wetland protection and restoration into
| ocal conprehensive | and nmanagenent and wat ershed managenent
pr ogr ans including floodplain and stormmater, pollution

control, source water, and other prograns. Protection and
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restoration of wet | and resour ces shal | be a joint
responsibility of the State, local units of governnent, the

federal government, and private citizens.

Section 10. Definitions. The foll ow ng definitions shal
apply throughout this Act:

"Agency" nmeans the Illinois Environnmental Protection
Agency.

"County stormwater managenent planning conmttee" neans
any stormnater rmanagenent planning commttee established
under Section 5-1062 of the Counties Code, as currently
enacted or |ater anended.

"County wetlands protection body" neans a county or
county stormater managenent planning commttee that has been
authorized to issue within its jurisdiction all or a portion

of the wetland permts created by this Act.

"Department” neans the |Illinois Departnent of Natural
Resour ces.
"Person" means any individual, group of individuals,

association, firm partnership, corporation, trust, estate,
organi zation, or legal entity of any ki nd, i ncl udi ng
governnment al corporations.

"Regul ated activity" means any activity conducted within
a wetland or a regulated buffer area that may decrease
wetland functions, including discharge of fill material,
excavating, draining, inpounding, and dredging.

"State regul ated activity" neans any regulated activity
that is not exenpted from regulation under this Act by
Section 70 of this Act.

"Wet |l and" neans those areas that are permanently or
seasonal ly inundated or saturated by surface or ground water
at a frequency and duration sufficient to support, and that
under normal circunmstances do support, a prevalence of

vegetation typically adapted for life in saturated soi
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condi tions. Wetlands generally include swanps, marshes, bogs,

fens, and sim |l ar areas.

Section 15. | nplenentation.
(a) The Departnent shall inplenment a program for the
protection and restoration of wetlands in Illinois consistent

with the goals, procedures, and criteria set forth in this
Act. This programshall be <carried out cooperatively wth
other state agencies, federal agencies, |ocal governnents,
land trusts, |andowners, and other interested groups and
organi zations. In <carrying out this programthe Departnent
may:

(1) Adopt wetland maps as set forth in Section 20.

(2) Adopt rules necessary to adm ni ster t he
requirenents of this Act. The Departnent may i npl enent
this Act through the use of energency rules in accordance
with the provisions of Section 5-45 of the |Illinois
Adm ni strative Procedure Act. For purposes of the
I1linois Adm nistrative Procedure Act, the adoption of
rules to inplenment this Act shall be deened an energency
and necessary for the public interest, safety, and
wel f are.

(3) Provide technical assistance and training to
help 1local governnments develop wetland protection and
restoration prograns and to help |ocal gover nment s
i ntegrate wet | and protection and restoration into
conprehensive land planning and managenent efforts
i ncludi ng fl oodpl ai n and st ormnat er managenent, pol |l ution
control, source water planning, greenway, open space, and
other efforts.

(4) Encourage and provide guidance with regard to
the restoration of wetlands.

(5) Adopt joint permt processing procedures wth

f ederal , ot her state, and | ocal agenci es W th
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jurisdiction over wetlands and take other neasures to

i nprove coordi nation and reduce duplication between the

regul atory agency and other state agencies, federal

agenci es, and | ocal governnents.

(b) The Agency shall adopt water quality standards for
wet | ands by Decenber 31, 2003.

Section 20. Mapping. The Departnent shall adopt wetland
maps for Illinois. In this effort, the Departnment may utilize
on an interimor longer-termbasis National Wtland |Inventory
Maps for all or a portion of the State. The Departnent may
al so use maps prepared by other groups or organizations or
undertake independent mapping wth federal agencies, other
state agencies, local governnments, or other groups or
organi zations. The Departnent may separately adopt wetl and
maps for various regions of the State. The Departnent may
issue permts according to this Act before its mapping
programis conplete. In that case, the Departnment shall use
t he best available information when evaluating permt
applications. The Departnent shall use the Corps of Engi neers
1987 Manual for the Delineation of Jurisdictional Wtl ands.

The Departnent shall, wupon the witten request of a
| andowner whose | and may be included in a regul ated wetl and,
delineate nore precisely the wetland boundary |ine applying
delineation criteria. The Department may require information
fromthe | andowner or other agencies or organizations to aid
in the delineation effort. The Departnent may require that
the Ilandowner pay a reasonable fee for the request ed
delineation. The validity of the delineation shall expire

after 2 years.

Section 25. Permts. Unless exenpted under Section 70,
no person my conduct or cause to be conducted a regul ated

activity wwthin or affecting a wetland without a permt from
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the Departnment. Any person proposing to conduct or cause to
be conducted a state regulated activity shall file an
application for a permt with the Departnment. The Departnent
shall determ ne the nunber of copies of the application that
t he applicant shall submt, and shall forward one copy to the
Agency. The applicant shall provide within 10 days of filing
a perm t application a witten notice of the permt
application to the owners of each tract of property adjacent
to the property containing the wetland that is the subject of
the permt. The applicant shall also post a notice of the
proposed permt, wthin 10 days of the filing of the
application, in a |ocal newspaper of general circulation.

A permt appl i cant shal | i ncl ude t he fol |l ow ng
i nformation in the application, unless the Departnent
determ nes that a portion of this information is unnecessary:

(1) A mp of the area that wll be affected by the
activity, including wetland and water boundaries for the
areas affected and the existing uses and structures.

(2) A description of t he pr oposed activity,
including its purpose, the |location and di nensions of any
structures, grading or fills, drainage, roads, sewers and
wat er supply, parking lots, storm water facilities,
di scharge of pollutants, and onsite waste disposal.

(3) A description of any public benefit to be
derived fromthe proposed project.

(4) A description of the entire parcel owned by the
applicant, including a topographical survey of t he
property and a sketch map indicating the |ocation of the
wet |l and on the parcel.

(5 A description of any natural hazards at the
site, including flood, erosion, and soil bearing capacity
hazards, and an indication of how the applicant wll
avoi d i ncreasing hazards on other |ands and avoid hazard

| osses associated with the proposed activity.
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(6) An expl anati on of other alternatives the
applicant has considered, why the proposed activity
cannot be |ocated at other sites, and why ot her
alternatives cannot be wused to fulfill the desired
pur pose of the proposed activity.

(7) The nanes and addresses of adjacent |andowners
as determ ned by the current tax assessnent roles and a
description of adjacent uses and their distance fromthe
proposed activity.

(8) Proposed neasures to reduce the inpact of the
proposed activity on wetland functions and values and to
conpensate for inpacts.

The Departnent nay require additional information where
that information is needed to determ ne the conpliance of the
proposed activity with the criteria for issuance of a permt.
Were informational deficiencies are appar ent in t he
application, the Departnent shall advise the applicant of the
need for additional information within 30 days of the receipt
of the application.

Upon receipt of a permt application, the Departnent
shall notify, within 10 days, other state, federal, and |oca
government entities that mnmay have jurisdiction over the
proposed activity, as well as any other persons or entities
that have requested to receive notification of wetland permt
applications fromthe Departnent. Al people and entities so
notified shall have 30 days fromthe date of the Departnent's
notification to provide comments to the Departnent.

The Depar t ment shal | also hold a public hearing
concerning the permt application if the proposed activity
may have significant inpact upon wetland resources or if the
Agency determnes that a public hearing IS ot herw se
appropri at e.

The Departnent shall issue, conditionally issue, or deny

a permt within 120 days of receipt of a permt application
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unless the permt applicant has failed to supply needed
information or additional information gathering is needed to
determine the conpliance of the permt wth regulatory
criteria.

I n granting a permt, the Departnent may Iinpose
conditions that nust be carried out to neet the goals of this
Act and the permt criteria. The Departnent nmay suspend or
revoke a permt if it finds that the applicant has not
conplied with the conditions or limtations set forth in the
permt. The Departnent nmay require a bond in an anmount and
with surety and conditions sufficient to secure conpliance

with the conditions and |imtations set forth in the permt.

Section 30. Permt fees. A permt applicant shall submt
a fee to the Departnent when submtting an application to the
Department for a regulated activity. The Departnment shal
deny any permt application that does not include the
appropriate fee.

The amount of the fee shall be $1,000 for each acre pro
rata that will be affected by a regulated activity. However,
no fee shall be due fromany entity listed in subsection (e)
of Section 12.2 of the Environnental Protection Act, as
currently enacted or |ater anended.

Al fees collected by the Departnment under this Section

shal | be deposited into the Wetl ands Protection Fund.

Section 35. Criteria for issuance of permts

(a) The Departnent shall issue a permt if it finds that
the proposed activity is in the public interest.

(b) In determ ning whether a proposed activity is in the
public interest, the Departnment shall consider the goals of
this Act and any nore specific criteria for permt issuance
adopt ed by the Departnent. The Departnent shall al so consider

the need for the proposed activity and the inpact on the
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| andowner of permt denial. To find that a proposed activity

isin the public interest, the Departnent nust find that:

(1) There wll be no net |oss of wetland function.
At a mnimum this shall require findings that there wll
be no net |oss of:

(a) wetland habitat for Dbreeding, nesting,
foraging, resting, or protection of any species,
i ncl udi ng those species on the federal or State I|ist
of threatened, endangered, or rare species;

(b) stormuater and f | oodwat er retention
capacity;

(c) groundwater recharge capacity;

(d) ability to inprove water quality through
sedinentation, filtration, biological treatnent, or
ot her functions; and

(e) recreational opportunities such as hunting
or fishing.

(2) There will be no net |oss of wetland acreage.

(3) The proposed activity will not cause flooding,
erosion, or other hazards that wll threaten other
| andowners or the public.

(4) An adequate upland buffer will be provided to
pr ot ect remai ni ng wet | and acres from sedi nent ,
pollutants, and other threats. This buffer nust be at
| east 50 feet, except as otherwise provided in the
criteria adopted by the Departnent. The buffer width for
a devel opnent site nmay be varied to a mninmumof 1/2 of
t he required buffer wdth provided that the total
requi red buffer area is achieved.

(5 The Agency has certified that the proposed
activity wll not cause or contribute to a violation of
any State water quality standards.

(6) The proposed activity wll not ot herw se

threaten health and safety, cause nuisances, inpair
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public rights to the enjoynent and use of public waters,

or threaten a rare or endangered plant or animal or a

uni que ecosystem

(7) The applicant has shown that there are no
practicable alternatives to the proposed activity that
woul d result in less environnental harm

(8) Any adverse inpacts will be mnimzed.

(c) In evaluating the inpact of the proposed permt, the
Department shall consider the cunul ative effect of existing
and reasonably anticipated future activities wupon wetland
resources. The Departnment shall consider any irreversible and
irretrievable commtnment of resources that will result from
the proposed activity, and t he relationship bet ween
short-term uses of the environment and the nai ntenance and
enhancenment of |long-term productivity. The Departnent shal
al so consider any proposed inpact reduction and conpensati on
measures only after determning that there are no practicable
alternatives to the proposed activity and that the mneasures

are consistent with this Act.

Section 40. Ceneral permts.

(a) In carrying out its functions relating to regul ated
activities, the Departnment may, after notice and opportunity
for public hearing, issue a general permt on a State,
county, or regional basis for any category of regulated
activity if the Departnent determ nes that the activities in
that category are simlar in nature, will cause only mninm
adverse environnental effects when perfornmed separately, and
will have only mniml cunulative adverse effect on the
envi ronnent. Best nmnagenent practices nmay be prescribed for
activities regulated by a general permt. Any general permt
i ssued under this subsection shall:

(1) be based on the guidelines set forth in this

Act: and
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(2) set forth the requirenents and standards that
will apply to the activity authorized by the general
permt.

(b) No general permt issued under this subsection shal
be valid for a period of nore than 5 years after the date of
its issuance.

(c) A general permt may be revoked or nodified by the
Department if, after opportunity for public hearing, the
Department determnes that the activities authorized by the
general permt have an adverse inpact on the environnent or
t he activities are nor e appropriately authorized by

i ndi vidual permts.

Section 50. County wetland protection body regul ation of
wet | ands.

(a) Counties and county stormmater managenent pl anni ng
committees W th wetland regulations may apply to the
Departnent for perm ssion to issue all or a portion of the
wetland permts in |lieu of the Departnent. The Depart nent
shal | authorize a county or county stormwater managenent
pl anning commttee to issue all or a portion of wetland
permts for wetlands within the county or county stormater
managenent pl anni ng commttee's jurisdiction if t he
Departnent finds: (i) that the overall wetland function
protection provided by the county or county stormater
managenent planning commttee regul ations equals or exceeds
the protection provided by the Departnent; and (ii) that the
county or county stormater managenent planning commttee has
adequate adm ni stration and enforcenent nechanisns. To mnake
this finding, the Departnment nust find that the county or
county stormwater managenent planning conmmttee's program
i ncor por at es reasonabl e noti ce, comment , and hearing
procedures. In making its decision regarding an application

made by a county or county stormwvater managenent planning
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commttee, the Departnent shall give appropriate deference to
counties and county stormiat er managenent planning commttees
w th substantial experience in managi ng prograns that protect
wet | and functi ons.

(b) County wetland protection bodies issuing permts
under this Section shall provide copies of those permts to
the Departnent. The Departnent shall be the permtting agency
for applications for State regulated activities that affect
wetlands located in nore than one county or activities where
the county wetland protection body is itself the permt
appl i cant.

(c) County wet|l and protection bodies may charge a
reasonable fee to permt applicants to raise funds for use in
adm nistering and enforcing the county wetland protection
body's wetl and regul ati ons.

(d) The Departnent nmay w thdraw approval of a county
wet | and protection body's application for issuance of permts
inlieu of the Departnment for any county wetland protection
body programthat fails to adm nister and enforce regul ati ons
equaling or exceeding the overall protection of wetland

functions of the program of the Departnent.

Section 60. Creation, restoration, and conpensation;
mtigation banks. The Departnent shall encourage private
| andowners, |ocal governnents, other State agencies, |and
trusts, and others to restore wetlands in order to achieve
the long-term goal of a net gain in wetland resources. The
Department shall provide technical assistance to agencies,
organi zations, and individuals in planning and carrying out
restoration projects. The Departnent shall identify possible
restoration sites in cooperation with other organizations.
The Departnent shall adopt guidelines and educat i onal
material s for restoration projects and nmay carry out

restoration research and denonstration projects.
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When a permt applicant proposes wetland restoration,
creation, or enhancenent to conpensate for damage to a
wet | and, the Departnment shall consider the risk of failure of
the inpact reduction and conpensation neasures and nmay
require that permt applicant to inplenment conpensation
measures prior to undertaking the proposed activity.

The Departnent may not accept as an inpact reduction or
conpensati on neasure any neasure that creates or restores, on
a prorata basis, less than 1.5 acres of wetland for every 1
acre of wetland disturbed by a regulated activity. 1In
deci di ng whether the conpensation ratio proposed by the
project applicant is sufficient to provide no net |oss of
wet |l and functions and acreage, the Departnent shall consider:

(1) the sensitivity of the wetland type;

(2) the success of other efforts to restore this
wet | and type;

(3) the length of time it wll take before a
conpensation wetland will becone fully functi oning;

(4) the degree of difficulty t hat wi | | be
encountered in creating or restoring wetland hydrology in
this setting;

(5) the adequacy of the overall project design;

(6) the threats, if any, posed to the conpensation
wet |l and by pollution or other activities;

(7) the adequacy of pr oposed protection and
managenent measur es for the proposed conpensation
wet | and;

(8 the extent to which nonitoring and m d-course
correction capabilities are proposed,

(9) the extent to which bonds or other assurances
are provided to insure | ong-term success; and

(10) any other factors the Departnent determ nes to
be rel evant.

The Depart nent may use t he conpensati on rati os
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established under the Illinois Interagency Wetland Policy Act
of 1989 and its inplenenting regulations and guidelines to
establi sh m ni num conpensation ratios under this Act. Ratios
shal | be higher for conpensation activities perfornmed outside
the i medi ate sub-watershed where the regulated activity wll
occur. Conpensatory activities shall normally occur in the
same county as that of the wetland to be affected by the
permtted activity.

The Departnment may al so authorize permt applicants, in
appropriate circunstances, to conpensate for |loss of wetland
functions by utilizing wetland mtigation banks. The
Departnent may authorize a permt applicant to use a bank if
there is no practicable onsite alternatives and using the
bank will provide a net benefit in wetland functions and
acreage. The Departnent may permt sone conbination of onsite
I npact reduction, conpensati on measur es, and offsite

mtigation banks.

Section 70. Exenptions.

(a) Except as provided in subsection (b) of this
Section, the followng activities are not prohibited by or
ot herwi se subject to regulation under this Act:

(1) normal farmng, silviculture, or ranchi ng
activities such as plow ng, seeding, cultivating, mnor
drai nage, harvesting for the production of food, fiber,
and f or est pr oduct s, and upland soil and water
conservation practices;

(2) rmaintenance, including enmergency reconstruction
of recently danmaged parts, of currently serviceable
structures such as di kes, dans, |evees, groins, riprap,
breakwat ers, causeways, bridge abutnents or approaches,
and transportation structures;

(3) construction or mai ntenance of farm or stock

ponds or irrigation ditches, or the maintenance, but not
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construction of drainage ditches;

(4) construction of tenporary sedinmentation basins
on a construction site that does not include any
regul ated activities within or affecting a wetland; and

(5) construction or nmaintenance of farm roads,
forest roads, or tenporary roads for noving mning
equi pnent, where the roads are constructed and nmai ntai ned
in accordance wth best managenent practices to assure
that flow and circulation patterns and chemcal and
bi ol ogi cal characteristics of wetlands are not i npaired,
that the reach of wetlands is not reduced, and that any
adver se effect on the aquatic environment wll be
ot herwi se m ni m zed.

(b) Any regulated activity having as its pur pose
bringing a wetland into a use to which it was not previously
subj ected, where the flow or circulation of waters may be
inpaired, or where the reach of the wetlands shall be
reduced, shall be required to have a permt.

(c) Any regulated activity for which a permt has been
obtained pursuant to Section 404 of the Cl ean Water Act or
pursuant to the Interagency Wetland Policy Act of 1989 is not
prohi bited by or otherw se subject to regulation wunder this

Act .

Section 80. Admnistrative appeals.

(a) Any permt applicant who has been denied a permt in
whole or in part, and any person who participated in the
permt proceeding and who is aggrieved by a decision of the
Department to grant a permt in whole or in part, may appea
the decision to the Director of the Departnment within 30 days
of the permt grant or denial.

(b) Any county or county stormwater managenent pl anni ng
commttee that has had an application filed under Section

50(a) of this Act denied in whole or in part or that has been
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subject to a withdrawal of approval under Section 50(d) of
this Act may appeal the denial or withdrawal to the Director

of the Departnment within 30 days of the denial or wthdrawal.

Section 85. Judicial appeals. A person, county, or
county stormwat er managenent planning conmttee aggrieved by
a deci sion nmade pursuant to this Act, including a decision of
the Director or the Departnent, may, after exhausting the
avai |l abl e adm ni strative appeals, seek judicial review of the

deci sion pursuant to the Adm nistrative Review Act.

Section 90. Penalties; enforcenent.

(a) A person who directly or through any enployee or
agent knowingly violates this Act or any rule established
under this Act is qguilty of a dass A m sdeneanor.
Conservation police officers, other enployees designated by
the Director of the Departnent, sheriffs, and other police
officers shall enforce this Act and the rules pronul gated
under this Act and are enpowered to arrest any person
detected in violation of this Act. Each violation of this Act
shall be a separate offense, and in the case of continuing
vi ol ation, each day's continuance shall be deened to be a
separate and distinct offense.

(b) A person who violates this Act or the rules
promul gated under this Act or causes a violation by his or
her enployee or agent, shall be liable for a civil penalty
not to exceed $50,000 for the original violation and an
additional <civil penalty not to exceed $10,000 for each day
during which any loss of wetland functions caused by the
violation continues. The penalty shall be recovered in an
action brought by the Attorney General or the State's
Attorney in the circuit court. In determning the appropriate
civil penalty to be inposed, the circuit court my consider

any matters of record concerning mtigating or aggravating
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factors for determining the penalty, including but not
limted to the foll ow ng:

(1) the duration and gravity of the violation;

(2) the presence or absence of due diligence on the
part of the violator in attenpting to conply wth the
requi renents of this Act and the rul es pronul gated under
this Act or to secure relief as provided by this Act;

(3) any economc benefits received by the violator
fromthe violation of this Act;

(4) the amount of nonetary penalty that will serve
to deter further violations by the violator and to
otherwi se aid in enhancing voluntary conpliance with this
Act by the violator and other persons simlarly subject
to this Act; and

(5) the nunber, proximty in tinme, and gravity of
previously adjudicated violations of this Act by the
vi ol at or.

(c) The Departnment may termnate a permt if the holder
violates any condition of the permt, obtains a permt by
m srepresentation, or fails to disclose relevant facts.

(d) The Attorney General, or the State's Attorney of the
county where the affected wetland is |ocated, may, upon his
or her own notion or upon request of the Departnent,
institute a civil action in circuit court for an injunction
or other appropriate legal action to restrain a violation of
this Act or of any rule adopted wunder this Act. In the
proceedi ng the court shall determ ne whether a violation has
been commtted or is likely to occur, and shall enter any
order it considers necessary to renove the effects of the
violation and to prevent the violation from occurring,
continuing, or being renewed in the future. An order may
include a requirenent that the violator restore the affected
wetland area, including a provision that, if the violator

does not conply by restoring the wetland within a reasonable
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time, the Departnment may restore the wetland to its condition
prior to the violation and the violator shall be liable to
the Departnent for the cost of restoration.

(e) Any penalty assessed pursuant to this Act, including
costs of wet | and restoration and any restoration
requi renents, shall be recorded by the clerk of the court as
a lien against the |and and shall not be renoved until the
penalty is paid or the restoration is conpl et ed.

(f) Al costs, fees, and expenses in connection wth an
enforcement or restoration action shall be assessed as
damages agai nst the viol ator

(g) Al penalties collected by the Departnent under this
Section shall be deposited into the Wetlands Protection Fund.

(h) Enforcenent actions wunder this Section my be

concurrent or separate.

Section 100. Wetland Protection Fund. Al fees collected
by the Departnment pursuant to this Act shall be deposited
into the Wetl ands Protection Fund, which is hereby created as
a special fund in the State Treasury. In addition to any
nmoneys appropriated from the General Revenue Fund, the
IIlinois GCeneral Assenbly shall appropriate noneys in the
Wet | ands Protection Fund to the Departnent and the Agency in

anount s deened necessary to inplenment this Act.

Section 110. Preenption. Nothing in this Act shall be
construed as a limtation or preenption of any statutory or
regul atory authority ari sing under the Environnental

Protection Act or Section 5-1062 of the Counties Code.

Section 300. The State Finance Act is amended by adding
Section 5.570 as foll ows:

(30 ILCS 105/5.570 new)

Sec. 5.570. The Wetlands Protection Fund.
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Section 999. Effective date. This Act takes effect upon

becom ng | aw.
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