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AN ACT concerning conputer information transactions.

Be it enacted by the People of the State of Illinois,

represented in the General Assenbly:

PART 1
GENERAL PROVI SI ONS
SUBPART A.  SHORT TI TLE AND DEFI NI TI ONS

Section 101. Short title. This Act may be cited as the

Uni f orm Conputer Information Transactions Act.

Section 102. Definitions.
(a) In this Act:

(1) "Access contract" neans a contract to obtain by
el ectronic neans access to, or information from an
i nformati on processi ng system of another person, or the
equi val ent of such access.

(2) "Access material"™ neans any information or
material, such as a docunent, address, or access code,
that is necessary to obtain authorized access to
informati on or control or possession of a copy.

(3) "Aggrieved party" neans a party entitled to a
remedy for breach of contract.

(4) "Agreenment" nmeans the bargain of the parties in
fact as found in their |anguage or by inplication from
other ~circunstances, including course of performance,
course of dealing, and usage of trade as provided in this
Act .

(5) "Attribution procedure"” nmeans a procedure to
verify t hat an electronic authentication, display,
message, record, or performance is that of a particular
person or to detect changes or errors in information.

The termincludes a procedure that requires the wuse of
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algorithns or other codes, identifying words or nunbers,
encryption, or callback or other acknow edgnent.

(6) "Authenticate" neans:

(A) to sign; or

(B) with the intent to sign a record,
otherwise to execute or adopt an el ectronic synbol,
sound, nessage, or process referring to, attached
to, included in, or logically associated or |inked
wi th, that record.

(7) "Automated transaction" nmeans a transaction in
which a contract is formed in whole or part by electronic
actions of one or both parties which are not previously
reviewed by an individual in the ordinary course.

(8) "Cancellation" neans the ending of a contract
by a party because of breach of contract by another
party.

(9) "Conmputer"” nmeans an electronic device that
accepts information in digital or simlar form and
mani pul ates it for a result based on a sequence of
i nstructions.

(10) "Conmputer information" neans information in
el ectronic formwhich is obtained fromor through the use
of a conmputer or which is in a form capable of being
processed by a conputer. The termincludes a copy of the
i nformati on and any docunentation or packagi ng associ at ed
wi th the copy.

(11) "Conputer information transaction” neans an
agreenent or the performance of it to create, nodify,
transfer, or i cense conput er i nformation or
informational rights in conputer information. The term
i ncludes a support contract under Section 612. The term
does not include a transaction nerely because t he
parties' agreenment provides that their comunications

about the transaction will be in the form of conputer
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i nformation.

(12) "Conputer progranmt neans a set of statenents
or instructions to be used directly or indirectly in a
conputer to bring about a certain result. The term does
not i ncl ude separately identifiable i nf or mati onal
cont ent.

(13) "Consequential damages" resulting from breach
of contract includes (i) any loss resulting from general
or particular requirenents and needs of which t he
breaching party at the tinme of contracting had reason to
know and whi ch coul d not reasonably be prevented and (ii)
any injury to an individual or damage to property other
than the subject matter of the transaction proximtely
resulting frombreach of warranty. The term does not
i ncl ude direct damages or incidental danages.

(14) "Conspicuous", wth reference to a term neans
so witten, displayed, or presented that a reasonable
person against which it is to operate ought to have
noticed it. A termin an electronic record intended to
evoke a response by an el ectronic agent is conspicuous if
it is presented in a formthat would enable a reasonably
configured electronic agent to take it into account or
react to it wthout review of the record by an
i ndi vi dual . Conspi cuous terns include the foll ow ng:

(A) with respect to a person:

(i) a heading in capitals in a size equal
to or greater than, or in contrasting type,
font, or color to, the surrounding text;

(1i) language in the body of a record or
display in larger or other contrasting type,
font, or color or set off fromthe surrounding
text by synbols or other marks that draw
attention to the | anguage; and

(ti1) atermpromnently referenced in an
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electronic record or display which is readily

accessible or reviewable from the record or

di splay; and

(B) with respect to a person or an electronic
agent, atermor reference to a term that is so
placed in a record or display that the person or
el ectronic agent cannot proceed wthout t aki ng
action wth respect to the particular term or
ref erence.

(15) "Consuner" means an individual who is a
licensee of information or informational rights that the
individual at the tinme of contracting intended to be used
primarily for personal, famly, or househol d purposes.
The term does not include an individual who is a |licensee
primarily for professional or commer ci al pur poses,
i ncl udi ng agriculture, busi ness managenent , and
i nvestment managenent other than managenent of t he
i ndi vidual's personal or famly investnents.

(16) "Consuner contract" means a contract between a
mer chant |icensor and a consuner.

(17) "Contract"™ neans the total |egal obligation
resulting fromthe parties' agreenent as affected by this
Act and ot her applicable |aw

(18) "Contract fee" nmeans the price, fee, rent, or
royalty payable in a contract under this Act or any part
of the anount payabl e.

(19) "Contractual use term nmeans an enforceable
term that defines or limts the use, disclosure of, or
access to licensed information or informational rights,
including a termthat defines the scope of a |license.

(20) "Copy" neans the nediumon which information
is fixed on a tenporary or permanent basis and from which
it can be perceived, reproduced, used, or conmmunicated,

either directly or with the aid of a machine or devi ce.
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(21) "Course of dealing”" neans a sequence of
previ ous conduct between the parties to a particular
transacti on whi ch est abl i shes a comon basis of
understanding for interpreting their expressions and
ot her conduct.

(22) "Course of per f or mance" means r epeat ed
performances, under a contract that involves repeated
occasi ons for per f or mance, which are accepted or
acquiesced in wthout objection by a party havi ng
know edge of the nature of the performance and an
opportunity to object to it.

(23) "Court™ includes an arbitration or other
di spute-resolution forumif the parties have agreed to
use of that forumor its use is required by |aw

(24) "Delivery", wth respect to a copy, neans the
vol untary physical or electronic transfer of possession
or control

(25) "D rect damages" neans conpensation for | osses
measured by Section 808(b)(1) or 809(a)(l). The term does
not include consequential damages or incidental damages.

(26) "Electronic" means relating to technol ogy
having electrical, digital, nmagnetic, wireless, optical,
el ectromagnetic, or simlar capabilities.

(27) "Electronic agent" neans a conputer program
or electronic or other automated neans, used by a person
to initiate an action, or to respond to electronic
messages or performances, on the person's behalf wthout
review or action by an individual at the tinme of the
action or response to the nessage or perfornance.

(28) "Electronic nessage" neans a record or display
that is stored, generated, or transmtted by electronic
means for the purpose of conmmunication to another person
or electronic agent.

(29) "Financial accomopbdation contract” nmeans an
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agreenent under which a person extends a financial
accommodation to a licensee and which does not create a
security interest governed by Article 9 of the Uniform
Commerci al Code. The agreenent may be in any form
including a license or |ease.

(30) "Financial services transaction"” neans an
agreenent that provides for, or a transaction that is, or
entails access to, use, transfer, clearance, settlenent,
or processing of:

(A) a deposit, loan, funds, or nonetary val ue
represented in electronic formand stored or capable
of storage by electronic neans and retrievable and
transferable by electronic nmeans, or other right to
paynment to or froma person

(B) an instrunent or other item

(© a paynent order, credit card transaction,
debit card transaction, funds transfer, autonmated
cl earing house transfer, or simlar wholesale or
retail transfer of funds;

(D) a letter of credit, docunent of title,
financial asset, investnent property, or simlar
asset held in a fiduciary or agency capacity; or

(E) related i dentifying, veri fying,
access-enabl i ng, aut hori zi ng, or nmoni tori ng
i nformation.

(31) "Financier" neans a person that provides a
financial accomodation to a licensee under a financial
accommodation contract and either (i) beconmes a |icensee
for the purpose of transferring or sublicensing the
license to the party to which the financial accommodati on
is provided or (ii) obtains a contractual right under the
financial accommodation contract to precl ude t he
licensee's use of the information or informational rights

under a license in the event of breach of the financial
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accommodation contract. The term does not include a
person that selects, creates, or supplies the information
t hat IS t he subj ect of the Ilicense, owns the
informational rights in the information, or provides
support for, nodifications to, or nmaintenance of the
i nformation.

(32) "Good faith" neans honesty in fact and the
observance of reasonable commercial standards of fair
deal i ng.

(33) "Goods" neans all things that are novable at
t he tinme rel evant to t he conput er i nformation
transacti on. The term includes the unborn young of
animals, growing crops, and other identified things to be
severed fromrealty which are covered by Section 2-107 of

the Uni form Commerci al Code. The termdoes not i nclude

conput er information, noney, the subject matter of
foreign exchange transactions, docunments, letters of
credit, letter-of-credit rights, instrunents, investnent

property, accounts, chattel paper, deposit accounts, or
general intangi bl es.

(34) "Incidental damages" resulting from breach of
contract:

(A) nmeans conpensation for any commercially
reasonabl e char ges, expenses, or comm ssi ons
reasonably incurred by an aggrieved party wth
respect to:

(1) inspection, receipt, transm ssi on,
transportation, <care, or custody of identified
copies or information that is the subject of
t he breach;

(1i) stopping delivery, shi pnment, or
transm ssi on;

(1i1) effecting cover or retransfer of

copies or information after the breach;
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(tv) other efforts after the breach to
mnimze or avoid loss resulting from the
breach; and

(v) mtters otherwse incident to the
breach; and
(B) does not include consequential danages or

di rect dammages.

(35) "Information" means dat a, text, inmages,
sounds, mask works, or conputer prograns, including
col l ections and conpil ati ons of them

(36) "Information processing systent means an
el ectronic system for <creating, generating, sending,
recei vi ng, storing, di spl ayi ng, or processi ng
i nformation.

(37) "Informational content” means information that
is intended to be comunicated to or perceived by an
i ndividual in the ordinary use of the information, or the

equi val ent of that information.

(38) "Informational rights" include all rights in
i nformation created under | aws governing patents,
copyrights, mnmask works, trade secrets, t radenmar ks,

publicity rights, or any other |aw that gives a person,
i ndependently of contract, a right to control or preclude
anot her person's use of or access to the information on
t he basis of the rights holder's interest in the
i nformation.

(39) "Insurance services transaction"” neans an
agr eenent between an insurer and an insured which
provides for, or a transaction that is, or entails access
to, use, transfer, clearance, settlenment, or processing
of :

(A an i nsurance policy, contract, or
certificate; or

(B) aright to paynent under an insurance
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policy, contract, or certificate.

(40) "Know edge", wth respect to a fact, neans
actual know edge of the fact.

(41) "License" neans a contract that authorizes
access to, or use, di stribution, per f or mance,
nmodi fication, or reproduction of , i nformation or
informational rights, but expressly Ilimts the access or
uses authorized or expressly grants fewer than all rights
in the informati on, whether or not the transferee has
title to a Ilicensed copy. The termincludes an access
contract, a |lease of a conputer program and a
consignment of a copy. The term does not include a
reservation or creation of a security interest to the
extent the interest is governed by Article 9 of the
Uni f orm Commer ci al Code.

(42) "Licensee" neans a per son entitled by
agreenent to acquire or exercise rights in, or to have
access to or wuse of, conputer information wunder an
agreenent to which this Act applies. A licensor is not a
licensee wth respect to rights reserved to it under the
agr eenent .

(43) "Licensor"™ neans a person obl i gat ed by
agreenent to transfer or «create rights in, or to give
access to or use of , conput er i nformation or
informational rights in it under an agreenent to which
this Act applies. Between the provider of access and a
provi der of the informational content to be accessed, the
provider of <content 1is the licensor. In an exchange of
information or informational rights, each party is a
licensor with respect to the information, informational
rights, or access it gives.

(44) "Mass-market license" nmeans a standard form
used in a mass-narket transaction.

(45) "Mass-market transaction” nmeans a transaction
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iS:

(A) a consuner contract; or

(B) any other transaction wth an end-user
licensee if:

(1) the transaction is for information or
informational rights directed to the general
public as a whole, including consunmers, under
substantially the same terns for the sane
i nformation;

(1i) the i censee acqui res t he
information or informational rights in a retai
transaction under terns and in a quantity
consistent wwth an ordinary transaction in a
retail market; and

(ti1) the transaction is not:

(I') a contract for redistribution or
for public performance or public display
of a copyrighted work;

(I'1) a transaction in which t he
information is customzed or otherw se
specially prepared by the licensor for the
| icensee, other than m nor custom zation
using a capability of the information
i ntended for that purpose;

(I1r) a site license; or

(I'V) an access contract.

(46) "Merchant" nmeans a person

(A) that deals in information or informationa
rights of the kind involved in the transaction;

(B) that by the person's occupation holds
itself out as having know edge or skill peculiar to
the relevant aspect of the business practices or
information involved in the transaction; or

(© to which the know edge or skill peculiar
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to the practices or information involved in the

transaction may be attributed by the person's

enpl oynent of an agent or broker or other
internmediary that by its occupation holds itself out
as having the know edge or skill.

(47) "Nonexclusive license" neans a |icense that
does not preclude the licensor fromtransferring to other
licensees the sane information, informational rights, or
contractual rights wthin the sanme scope. The term
i ncl udes a consi gnnent of a copy.

(48) "Notice" of a fact nmeans know edge of the
fact, receipt of notification of the fact, or reason to
know the fact exists.

(49) "Notify", or "give notice", neans to take such
steps as nmay be reasonably required to informthe other
person in the ordinary course, whether or not the other
person actually cones to know of it.

(50) "Party" means a person that engages in a

transaction or makes an agreenent under this Act.

(51) "Person" neans an individual, corporation,
business trust, estate, trust, partnership, [imted
lTability conpany, associ ati on, J oi nt vent ur e,
governnmental subdivision, instrunentality, or agency,

public corporation, or any other Ilegal or conmercial
entity.

(52) "Published i nf or mati onal content™ means
i nformati onal content prepared for or nade available to
recipients generally, or to a class of recipients, in
substantially the same form The term does not include
i nformati onal content that is:

(A) customzed for a particular recipient by
one or nore individuals acting as or on behalf of
the licensor, using judgnment or expertise; or

(B) provided in a special relationship of
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reliance between the provider and the recipient.

(53)

or

(54)
(55)

"Recei pt" neans:
(A) with respect to a copy, taking delivery;
(B) wth respect to a notice:
(1) comng to a person's attention; or
(ii) being delivered to and avail able at
a location or system designated by agreenent
for that purpose or, in the absence of an

agreed |l ocation or system

(I') being delivered at the person's
residence, or the person's pl ace of
busi ness through which the contract was
made, or at any other place held out by
the person as a place for receipt of
communi cations of the kind; or

(I'1) inthe case of an electronic
noti ce, com ng into existence in an
informati on processing system or at an
address in that systemin a form capable
of being processed by or perceived from a
systemof that type by a recipient, if the
reci pi ent uses, or ot herw se has
designated or holds out, that place or
system for receipt of notices of the kind
to be given and the sender does not know
that the notice cannot be accessed from

t hat pl ace.

"Recei ve" neans to take receipt.

"Record" nmeans information that 1is inscribed

on a tangible nmediumor that is stored in an electronic

or other mediumand is retrievable in perceivable form

(56)

obj ect to,

"Rel ease" neans an agreenent by a party not to

or exercise any rights or pursue any renedies
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limt, the use of information or informational rights

whi ch agreenent does not require an affirmative act by

t he

t he

party to enable or support the other party's use of

information or informational rights. The term

i ncludes a wai ver of informational rights.

(57) "Return", wth respect to a record containing

contractual ternms that were rejected, refers only to the

conputer information and neans:

(A) in the <case of alicensee that rejects a
record regarding a single i nformation pr oduct
transferred for a single contract fee, a right to
rei nbursenent of the contract fee paid from the
person to which it was paid or from another person
that offers to reinburse that fee, on

(1) subm ssion of proof of purchase; and

(1i) proper redelivery of the conputer
information and all copies within a reasonabl e
time after initial delivery of the information
to the licensee;

(B) in the <case of alicensee that rejects a
record regarding an information product provided as
part of nmultiple information products integrated
into and transferred as a bundled whol e but
retaining their separate identity:

(1) a right to reinbursenent of any
portion of t he aggregate contract fee
identified by the licensor in the initial
transaction as charged to the |licensee for al
bundl ed i nformati on products which was actually
pai d, on:

(I') rejection of the record before
or during the initial use of the bundled
pr oduct ;

(1) proper redelivery of al
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conputer information products in t he
bundl ed whole and all copies of them
within a reasonable tinme after initial
delivery of the i nformation to t he
i censee; and
(1) subm ssion of pr oof of
pur chase; or
(ti) a right to reinbursenent of any
separate contract fee identified by t he
licensor in the initial transaction as charged
to the licensee for the separate information
product to which the rejected record applies,
on:
(I') subm ssion of proof of purchase;
and
(1) proper redelivery of t hat
conputer information product and al
copies within a reasonable time after
initial delivery of the information to the
i censee; or
(© in the <case of alicensor that rejects a
record proposed by the licensee, a right to proper
redelivery of the conputer information and al
copies fromthe |icensee, to stop delivery or access
to t he i nformation by the Ilicensee, and to
rei mbursenment fromthe |licensee of amobunts paid by
the licensor with respect to the rejected record, on
rei nbursenent to the licensee of contract fees that
it paid wwth respect to the rejected record, subject
to recoupnent and setoff.

(58) "Scope", with respect to terns of a |icense,

nmeans:

(A the i censed copies, information, or

i nformational rights invol ved;
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(B) the use or access authorized, prohibited,
or controll ed;

(© the geographic area, nmarket, or |ocation;
or

(D) the duration of the |icense.

(59) "Seasonable", with respect to an act, neans
taken wthin the tinme agreed or, if no tinme is agreed,
within a reasonable tine.

(60) "Send" neans, with any costs provided for and
properly addressed or directed as reasonable under the
circunstances or as otherw se agreed, to deposit a record
inthe mil or wwth a coonmercially reasonable carrier, to
deliver a record for transmssion to or re-creation in
another location or information processing system or to
take the steps necessary to initiate transmssion to or
re-creation of a record in another |location or
i nformation processing system |In addition, with respect
to an el ectronic nessage, the nessage nust be in a form
capabl e of being processed by or perceived froma system
of the type the recipient wuses or ot herw se has
designated or held out as a place for the receipt of
communi cations of the kind sent. Receipt wwthin the tine
in which it would have arrived if properly sent, has the
effect of a proper sending.

(61) "Standard fornf means a record or a group of
related records containing terms prepared for repeated
use in transactions and so used in a transaction in which
there was no negotiated change of terns by individuals
except to set the price, quantity, nmethod of paynent,
selection anong standard options, or time or nethod of
delivery.

(62) "State" neans a State of the United States,
the District of Colunbia, Puerto Rico, the Unites States

Virgin Islands, or any territory or insular possession
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subject to the jurisdiction of the United States.

(63) "Ternl, wth respect to an agreenent, neans
that portion of the agreenent which relates to a
particular matter.

(64) "Termnation” mneans the ending of a contract
by a party pursuant to a power created by agreenent or
| aw ot herwi se than because of breach of contract.

(65) "Transfer":

(A) with respect to a contractual interest,

i ncl udes an assignnent of the contract, but does not

i nclude an agreenent nerely to performa contractual

obligation or to exercise contractual rights through

a del egate or sublicensee; and

(B) with respect to conputer i nformation,
includes a sale, license, or | ease of a copy of the
conputer information and a |icense or assignnent of
informational rights in conputer information

(66) "Usage of trade" neans any practice or nethod
of dealing that has such regularity of observance in a
pl ace, vocation, or trade as to justify an expectation
that it will be observed with respect to the transaction
i n question.

(b) The following definitions in the Uniform Conmerci al

Code apply to this Act:

(1) "Burden of establishing”" Section 1-201.
(2) "Docunent of title" Section 1-201.

(3) "Financial asset" Section 8-102(a)(9).
(4) "Funds transfer" Section 4A-104.

(5 "ldentification" to the contract Section 2-501.
(6) "lInstrunment" Section 9-102(a)(47).

(7) "lnvestnent property" Section 9-102(a)(49).

(8) "ltent Section 4-104.

(9) "Letter of credit" Section 5-102.

(10) "Paynent order" Section 4A-103.
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(11) "Sale" Section 2-106.

SUBPART B. GENERAL SCOPE AND TERMS

Section 103. Scope; exclusions.

(a) This Act applies to conput er i nformation
transacti ons.

(b) Except as otherw se provided in subsection (d) and
Section 104, if a conputer information transaction includes
subj ect matter other than conputer information, the foll ow ng
rul es apply:

(1) If a transaction includes conputer information
and goods, this Act applies to the part of t he
transaction involving conputer information, informational
rights in it, and creation or nodification of it.
However, if a copy of a conputer programis contained in
and sold or | eased as part of goods, this Act applies to
the copy and the conputer programonly if:

(A) the goods are a conputer or conputer
peri pheral; or
(B) giving the buyer or |lessee of the goods

access to or use of the program is ordinarily a

material purpose of transactions in goods of the

type sold or |eased.

(2) Subject to subsecti on (d)(3) (A, if a
transaction includes an agreenent for <creating, or for
obtaining rights to create, conputer information and a
nmotion picture, this Act does not apply to the agreenent
if the domnant character of the agreenent is to create
or obtain rights to create a notion picture. In al
other such agreenments, this Act does not apply to the
part of the agreenment that involves a notion picture
excluded wunder subsection (d)(3), but does apply to the

conputer information.
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(3) In all other cases, this Act applies to the
entire transaction if the conputer information and
informational rights, or access to them is the primry
subject matter, but otherwi se applies only to the part of
t he transaction i nvol vi ng conput er i nformation,
informational rights in it, and creation or nodification
of it.

(c) To the extent of a conflict between this Act and

icle 9 of the Uniform Commercial Code, Article 9 governs.

(d) This Act does not apply to:

(1) a financial services transaction;

(2) an insurance services transaction;

(3) an agreenent to create, performor perform in,
include information in, acquire, use, distribute, nodify,
repr oduce, have access to, adapt, nake avail able,
transmt, |icense, or display:

(A) a notion picture or audio or vi sual
pr ogr anm ng, ot her than in (i) a mass-market
transaction or (ii) a submssion of an idea or
information or release of informational rights that
may result in making a notion picture or simlar
i nformati on product; or

(B) a sound recording, nusical work, or
phonorecord as defined or used in Title 17 of the
United States Code as of July 1, 1999, or an
enhanced sound recording, other t han in t he
subm ssion of an idea or information or rel ease of
informational rights that may result in the creation
of such material or a simlar information product.
(4) a conpulsory license;

(5 a contract of enploynent of an individual,
ot her t han an individual hired as an independent
contractor to create or nodify conputer information,

unl ess the independent contractor is a freelancer in the
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news reporting industry as that term 1is commmonl y

understood in that industry;

(6) a contract t hat does not require that
informati on be furnished as conputer information or a
contract in which, under the agreenent, the formof the
information as conput er i nformation IS ot herw se
insignificant wth respect to the primary subject matter
of the part of the transaction pertaining to t he
i nformation;

(7) unless otherw se agreed between the parties in
a record:

(A t el ecomuni cati ons products or services
provi ded pursuant to federal or state tariffs; or

(B) telecomunications products or services
provi ded pur suant to agreenents required or

permtted to be filed by the service provider with a

federal or state authority regulating those services

or under pricing subject to approval by a federal or
state regul atory authority; or

(8) subject matter within the scope of Article 3,
4, 4A, 5, 7, or 8 of the Uniform Comrercial Code.

(e) As wused in subsection (d)(3)(B), "enhanced sound
recordi ng" neans a separately identifiable product or service
t he dom nant character of which consists of recorded sounds,
but which includes (i) statenments or instructions whose
purpose is to allow or control the perception, reproduction,
or communication of those sounds or (ii) other information,
as long as recorded sounds constitute the dom nant character
of the product or service.

(f) In this Section:

(1) "Audio or visual progranm ng" neans audi o or
visual programming that is provided by br oadcast,
satellite, or cabl e, as defined or wused in the

Comruni cations Act of 1934 and related regulations as
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they existed on July 1, 1999, or by simlar nethods of
delivery.
(2) "Motion picture" neans:
(A "notion picture" as defined in Title 17 of
the United States Code as of July 1, 1999; or
(B) a separately identifiable pr oduct or
service the dom nant character of which consists of
a linear notion picture, but which includes (i)
statenents or instructions whose purpose is to all ow
or control t he per cepti on, reproduction, or
communi cation of the notion picture or (ii) other
i nformation, as | ong as the notion picture
constitutes the dom nant character of the product or

servi ce.

Section 104. M xed transactions: agreenent to opt-in or
opt - out . The parties nmay agree that this Act, including
contract-formation rules, governs the transaction, in whole
or part, or that other |aw governs the transaction and this
Act does not apply, if a material part of the subject matter
to which the agreenment applies is conputer information or
informational rights in it that are within the scope of this
Act, or is subject matter wthin this Act under Section
103(b), or is subject matter excluded by Section 103(d)(1) or
(2). However, any agreenent to do so is subject to the
foll ow ng rul es:

(1) An agr eenment t hat this Act governs a
transaction does not alter the applicability of any
statute, rule or procedure that may not be varied by
agreenent of the parties or that may be varied only in a
manner specified by the rule or procedure, including a
consuner protection statute or adm nistrative rule. I n
addition, in a mass-market transaction, the agreenent

does not alter the applicability of a |aw applicable to a
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copy of information in printed form

(2) An agreenment that this Act does not govern a
transacti on:

(A) does not alter the applicability of Section

214 or 816; and

(B) in a mss-market transaction, does not
alter the applicability wunder this Act of the
doctrine of unconscionability or fundanental public
policy or the obligation of good faith.

(3) In a mass-market transaction, any term under
this Section which changes the extent to which this Act
governs the transaction nust be conspi cuous.

(4) A copy of a conmputer program contained in and
sold or |eased as part of goods and which is excluded
from this Act by Section 103(b)(1) cannot provide the
basis for an agreenent under this Section that this Act

governs the transaction.

Section 105. Relation to federal |aw, fundanmental public
policy; transactions subject to other State | aw.

(a) A provision of this Act which is preenpted by
federal law is unenforceable to the extent of the preenption.

(b) If aterm of a contract violates a fundanental
public policy, the court may refuse to enforce the contract,
enforce the remainder of t he contract wi t hout t he
i nperm ssi bl e term or l[imt the application of the
inperm ssible termso as to avoid a result contrary to public
policy, in each case to the extent that the interest 1in
enforcenment is clearly outweighed by a public policy against
enforcenent of the term

(c) Except as otherw se provided in subsection (d), if
this Act or a termof a contract under this Act conflicts
Wi th a consuner protection statute or admnistrative rule,

t he consuner protection statute or rule governs.
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(d) If a law of this State in effect on the effective
date of this Act applies to a transaction governed by this
Act, the follow ng rules apply:

(1) A requirenment that a term waiver, notice, or
disclaimer be in a witing is satisfied by a record.

(2) Arequirenent that a record, witing, or term
be signed is satisfied by an authenticati on.

(3) A requirenent that a term be conspicuous, or
the like, is satisfied by a term that is conspicuous
under this Act.

(4) A requirenment of consent or agreenment to a term
is satisfied by a manifestation of assent to the termin
accordance with this Act.

(e) The following |aws govern in the case of a conflict
between this Act and the other |aw

The El ectronic Comrerce Security Act.

Section 106. Rules of construction.
(a) This Act nmust be liberally construed and applied to
pronote its underlying purposes and policies to:

(1) support and facilitate the realization of the
full potential of conputer information transactions;

(2) clarify the |aw governing conputer information
transacti ons;

(3) enabl e expandi ng comrerci al practice in conputer
informati on transactions by comrer ci al usage and
agreenent of the parties; and

(4) pronmote wuniformty of the lawwth respect to
the subject matter of this Act anobng States that enact
it.

(b) Except as otherw se provided in Section 113(a), the
use of mandatory | anguage or the absence of a phrase such as
"unl ess otherwi se agreed” in a provision of this Act does not

preclude the parties fromvarying the effect of the provision
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by agreenent.

(c) The fact that a provision of this Act inposes a
condition for a result does not by itself nean that the
absence of that condition yields a different result.

(d) To be enforceable, a termneed not be conspi cuous,
negoti ated, or expressly assented or agreed to, unless this

Act expressly so requires.

Section 107. Legal recognition of electronic record and
aut hentication; use of electronic agents.

(a) A record or authentication may not be denied |egal
effect or enforceability solely because it is in electronic
form

(b) This Act does not require that a record or
aut hentication be generated, stored, sent, received, or
ot herwi se processed by electronic neans or in electronic
form

(c) In any transaction, a person may establish
requi renents regarding the type of authentication or record
acceptable to it.

(d) A person that uses an electronic agent that it has
sel ected for making an authentication, performance, or
agreenent, including mani festation of assent, is bound by the
operations of the electronic agent, even if no individual was
aware of or reviewed the agent's operations or the results of

t he operations.

Section 108. Proof and effect of authentication.

(a) Authentication may be proven in any manner,
including a showng that a party made use of information or
access that could have been available only if it engaged in
conduct or operations that authenticated the record or term

(b) Conpliance W th a comercially reasonabl e

attribution procedure agreed to or adopted by the parties or
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established by law for authenticating a record authenticates

the record as a matter of | aw

Section 109. Choice of |aw.

(a) The parties in their agreement my choose the
applicable law. However, the choice is not enforceable in a
consuner contract to the extent it would vary a rule that may
not be varied by agreenent under the law of the jurisdiction
whose | aw woul d apply under subsections (b) and (c) in the
absence of the agreenent.

(b) In the absence of an enforceabl e agreenent on choice
of law, the followng rules determ ne which jurisdiction's
| aw governs in all respects for purposes of contract |aw

(1) An access contract or a contract providing for
electronic delivery of a copy is governed by the | aw of
the jurisdiction in which the |icensor was |ocated when
t he agreenent was entered into.

(2) A consuner contract that requires delivery of a
copy on a tangible nmediumis governed by the |law of the
jurisdiction in which the copy is or should have been
delivered to the consuner.

(3) In all other cases, the contract is governed by
the law of the jurisdiction having the nost significant
relationship to the transaction.

(c) In cases governed by subsection (b), if t he
jurisdiction whose |aw governs is outside the United States,
the law of that jurisdiction governs only if it provides
substantially simlar protections and rights to a party not
| ocated in that jurisdiction as are provided under this Act.
O herwise, the law of the State that has the nost significant
relationship to the transacti on governs.

(d) For purposes of this Section, a party is |ocated at
its place of business if it has one place of business, at its

chi ef executive office if it has nore than one place of
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business, or at its place of incorporation or primry
registration if it does not have a physical place of
busi ness. O herwse, a party is located at its primary

resi dence.

Section 110. Contractual choice of forum

(a) The parties in their agreenment my choose an
exclusive judicial forum unless the choice is unreasonable
and unj ust.

(b) A judicial forumspecified in an agreenent is not

excl usive unl ess the agreenent expressly so provides.

Section 111. Unconscionable contract or term

(a) If acourt as a matter of law finds a contract or a
termthereof to have been unconscionable at the tine it was
made, the court may refuse to enforce the contract, enforce
the remai nder of the <contract wthout the wunconscionable
term or limt the application of the unconscionable termso
as to avoid an unconsci onable result.

(b) If it is claimed or appears to the court that a
contract or termthereof may be unconscionable, the parties
nmust be afforded a reasonabl e opportunity to present evidence
as to its commercial setting, purpose, and effect to aid the

court in making the determ nation.

Section 112. Manifesting assent; opportunity to review
(a) A person manifests assent to a record or termif the
person, acting with know edge of, or after having an
opportunity to review the record or termor a copy of it:
(1) authenticates the record or termwith intent to
adopt or accept it; or
(2) intentionally engages in conduct or nakes
statenents with reason to know that the other party or

its electronic agent may infer from the conduct or
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statenent that the person assents to the record or term

(b) An electronic agent manifests assent to a record or
term if, after having an opportunity to reviewit, the
el ectroni c agent:
(1) authenticates the record or term or
(2) engages in operations that in the circunstances
i ndi cate acceptance of the record or term
(c) If this Act or other law requires assent to a
specific term a mnifestation of assent nust relate
specifically to the term

(d) Conduct or operations manifesting assent my be
proved in any manner, including a show ng that a person or an
el ectronic agent obtained or wused the information or
informational rights and that a procedure existed by which a
person or an electronic agent nust have engaged in the
conduct or operations in order to do so. Proof of conpliance
Wi th subsection (a)(2) is sufficient if there is conduct that
assents and subsequent conduct that reaffirns assent by
el ectroni ¢ neans.

(e) Wth respect to an opportunity to review, the
follow ng rul es apply:

(1) A person has an opportunity to review a record
or termonly if it is nade available in a manner that
ought to call it to the attention of a reasonabl e person
and permt review

(2) An electronic agent has an opportunity to
review a record or termonly if it is nade available in
manner t hat woul d enable a reasonably configured
el ectronic agent to react to the record or term

(3) If arecord or term is available for review
only after a person becones obligated to pay or begins
its performance, the person has an opportunity to review
only if it has a right to areturnif it rejects the

record. However, a right to a returnis not required if:
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(A) the record proposes a nodification of
contract or provides particulars of performance
under Section 305; or

(B) the primary performance is other than
delivery or acceptance of a copy, the agreenent 1is
not a nmass-market transaction, and the parties at
the tinme of contracting had reason to know that a
record or termwould be presented after perfornmance,
use, or access to the information began.

(4) The right to a return under paragraph (3) nmay
arise by law or by agreenent.

(f) The effect of provisions of +this Section may be
nodi fied by an agreenent setting out standards applicable to
future transactions between the parties.

(g) Providers of online services, network access, and
t el ecomruni cations services, or the operators of facilities
t hereof, do not manifest assent to a contractual relationship
sinply by their provision of those services to other parties,
including, wthout Ilimtation, transmssion, routing, or
provi di ng connections, |inking, caching, hosting, information
| ocation tools, or storage of materials, at the request or

initiation of a person other than the service provider.

Section 113. Vari ation by agreenent ; commer ci al
practice.
(a) The effect of any provision of this Act, including

an allocation of risk or inposition of a burden, nay be

varied by agreenent of the parties. However, the follow ng
rul es apply:

(1) Obligations of good faith, di | i gence,

reasonabl eness, and care inposed by this Act may not be

di scl ai med by agreenent, but the parties by agreenent may

determne the standards by which the performance of the

obligation is to be neasured if the standards are not
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mani f estly unreasonabl e.

(2) The Ilimtations on enforceability inposed by
unconscionability under Section 111 and f undanent al
public policy wunder Section 105(b) may not be varied by
agr eenent .

(3) Limtations on enforceability of, or agreenent
to, a contract, term or right expressly stated in the
Sections listed in the foll ow ng subparagraphs may not be
vari ed by agreenent except to the extent provided in each
Section:

(A) the limtations on agreed choice of law in

Section 109(a);

(B) the limtations on agreed choice of forum

in Section 110;

(© the requirenments for manifesting assent

and opportunity for review in Section 112;

(D) the limtations on enforceability in
Section 201,
(E) the limtations on a mass-market |icense

in Section 209;

(F) the consuner defense arising from an
electronic error in Section 214;

(G the requirenments for an enforceable term
in Sections 303(b), 307(g), 406(b) and (c), and
804(a);

(H the limtations on a financier in Sections
507 t hrough 511,

(I') the restrictions on altering the period of
limtations in Section 805(a) and (b); and

(J) the limtations on self-help repossession
in Sections 815(b) and 816.

(b) Any usage of trade of which the parties are or

should be aware and any course of dealing or course of

performance between the parties are relevant to determ ning
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t he exi stence or neaning of an agreenent.

Section 114. Suppl enent al pri nci pl es; good faith;
decision for court; reasonable time;, reason to know.

(a) Unless displaced by this Act, principles of law and
equity, including the | aw nerchant and the common |aw of this

State relative to capacity to contract, principal and agent,

est oppel , fraud, m srepresentation, dur ess, coerci on,
m stake, and other wvalidating or i nval i dati ng cause,
supplement this Act. Among the | aws suppl enenting and not

di splaced by this Act are trade secret l|laws and wunfair
conpetition | aws.

(b) Every contract or duty within the scope of this Act
i nposes an obligation of good faith in its performance or
enf or cenment .

(c) Whether a term is conspicuous or is unenforceable
under Section 105(a) or (b), 111, or 209(a) and whether an
attribution procedure is commercially reasonable or effective
under Section 108, 212, or 213 are questions to be determ ned
by the court.

(d) Whether an agreenent has |egal consequences is
determ ned by this Act.

(e) \Whenever this Act requires any action to be taken
within a reasonable tine, the follow ng rules apply:

(1) What is a reasonable tine for taking the action
depends on the nature, purpose, and circunstances of the
action.

(2) Any tinme that 1is not manifestly unreasonable
may be fixed by agreenent.

(f) A person has reason to know a fact if the person has
know edge of the fact or, from all t he facts and
ci rcunstances known to the person w thout investigation, the

person should be aware that the fact exists.
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PART 2
FORVATI ON AND TERMS
SUBPART A. FORVATI ON OF CONTRACT

Section 201. Formal requirenents.

(a) Except as otherwise provided in this Section, a
contract requiring paynment of a contract fee of $5,000 or
nmore i s not enforceable by way of action or defense unl ess:

(1) the party against which enforcenent 1is sought
authenticated a record sufficient to indicate that a
contract has been formed and which reasonably identifies
the copy or subject matter to which the contract refers;
or

(2) the agreenment is a license for an agreed
duration of one year or less or which may be term nated
at wll by the party against which the contract is
assert ed.

(b) A record is sufficient under subsection (a) even if
it omts or incorrectly states a term but the contract is
not enforceabl e under that subsection beyond the nunber of
copi es or subject matter shown in the record.

(c) A contract that does not satisfy the requirenents of
subsecti on (a) is nevertheless enforceable under that
subsection if:

(1) a performance was tendered or the information
was mnade available by one party and the tender was
accepted or the information accessed by the other; or

(2) the party against which enforcenent 1is sought
admts in court, by pleading or by testinony or otherw se
under oath, facts sufficient to indicate a contract has
been made, but the agreenment is not enforceable under
t hi s paragraph beyond the nunber of copies or the subject
matter admtted.

(d) Between nerchants, if, within a reasonable tine, a
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record in confirmation of the contract and sufficient against
the sender is received and the party receiving it has reason
to know its contents, the record satisfies subsection (a)
agai nst the party receiving it unless notice of objection to
its contents is givenin arecord wwthin a reasonable tine
after the confirmng record is received.

(e) An agreenent that the requirenents of this Section
need not be satisfied as to future transactions is effective
if evidenced in a record authenticated by the person against
whi ch enforcenent is sought.

(f) A transaction wthin the scope of this Act is not
subject to a statute of frauds contained in another |aw of

this State.

Section 202. Formation in general.

(a) A contract may be fornmed in any manner sufficient to
show agreenent, including offer and acceptance or conduct of
both parties or operations of electronic agents whi ch
recogni ze the existence of a contract.

(b) If the parties so intend, an agreenent sufficient to
constitute a contract nay be found even if the tine of its
maki ng is undeterm ned, one or nore terns are left open or to
be agreed on, the records of the parties do not otherw se
establish a <contract, or one party reserves the right to
nmodi fy terns.

(c) Even if one or nore terns are left open or to be
agreed upon, a contract does not fail for indefiniteness if
the parties intended to make a contract and there is a
reasonably certain basis for giving an appropriate renedy.

(d) In the absence of conduct or performance by both
parties to the contrary, a contract is not forned if there is
a material disagreenent about a material term including a
term concerni ng scope.

(e) If a term is to be adopted by |ater agreenent and
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the parties intend not to be bound unless the term is so
adopted, a contract is not fornmed if the parties do not agree
to the term |In that case, each party shall deliver to the
other party, or with the consent of the other party destroy,
all copies of information, access materials, and other
materials received or nmade, and each party is entitled to a
return with respect to any contract fee paid for which
performance has not been received, has not been accepted, or
has been redelivered w thout any benefit being retained. The
parties remain bound by any contractual use termwth respect
to information or <copies received or nmnmade from copies
recei ved pursuant to the agreenent and not delivered or

deliverable to the other party.

Section 203. O fer and acceptance in general. Unless
ot herwi se unanbi guously indicated by the |anguage or the
ci rcunst ances:

(1) An offer to nmake a contract invites acceptance
in any manner and by any nedium reasonable under the
ci rcunst ances.

(2) An order or other offer to acquire a copy for
pronpt or current delivery invites acceptance by either a
pronpt promse to ship or a pronpt or current shipnment of
a conform ng or nonconform ng copy. However, a shipnent
of a nonconformng copy is not an acceptance if the
licensor seasonably notifies the |Iicensee that t he
shipment is offered only as an accomodation to the
| i censee.

(3) If the beginning of a requested perfornance is
a reasonable node of acceptance, an offeror that is not
notified of acceptance or performance within a reasonable
time may treat the offer as having |apsed before
accept ance.

(4) If an offer in an electronic nmessage evokes an
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el ectroni c nessage accepting the offer, a contract is

f or med:
(A) when an el ectronic acceptance is received;

or
(B) if the response consists of beginning
performance, full performance, or giving access to

i nformati on, when the performance is received or the
access i s enabl ed and necessary access materials are

recei ved.

Section 204. Acceptance with varying terns.

(a) In this Section, an acceptance materially alters an
offer if it contains a termthat materially conflicts with or
varies a termof the offer or that adds a material term not
contained in the offer.

(b) Except as otherwise provided in Section 205, a
definite and seasonabl e expression of acceptance operates as
an acceptance, even if the acceptance contains terns that
vary from the ternms of the offer, unless the acceptance
materially alters the offer.

(c) If an acceptance nmaterially alters the offer, the
follow ng rul es apply:

(1) A contract is not formed unless:

(A a party agrees, such as by manifesting
assent, to the other party's offer or acceptance; or

(B) all the other circunmstances, including the
conduct of the parties, establish a contract.

(2) If acontract is formed by the conduct of both
parties, the terns of the contract are determ ned under
Section 210.

(d) If an acceptance varies frombut does not materially
alter the offer, a contract is forned based on the terns of
the offer. 1In addition, the follow ng rules apply:

(1) Ternms in the acceptance which conflict wth
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terms in the offer are not part of the contract.

(2) An addi ti onal nonmat eri al term in t he
acceptance is a proposal for an additional term Between
mer chants, the proposed additional term becones part of
the contract unless the offeror gives notice of objection
before, or wthin a reasonable tine after, it receives

t he proposed terns.

Section 205. Conditional offer or acceptance.

(a) In this Section, an offer or accept ance IS
conditional if it 1is conditioned on agreenent by the other
party to all the terns of the offer or acceptance.

(b) Except as otherw se provided in subsection (c), a
conditional offer or acceptance precl udes formation of a
contract unless the other party agrees to its terns, such as
by mani f esti ng assent.

(c) If an offer and acceptance are in standard forns and
at least one formis conditional, the follow ng rules apply:

(1) Conditional | anguage in a standard term
precludes formation of a contract only if the actions of
the party proposing the form are consistent wth the
condi tional |anguage, such as by refusing to perform
refusing to permt performance, or refusing to accept the
benefits of the agreenent, until its proposed terns are
accept ed.

(2) A party that agrees, such as by manifesting
assent, to a conditional offer that is effective under
paragraph (1) adopts the terns of the offer under Section
208 or 209, except a term that conflicts wth an

expressly agreed termregarding price or quantity.

Section 206. Ofer and acceptance: el ectronic agents.
(a) A contract may be forned by the interaction of

el ectronic agents. If the interaction results in the
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el ectronic agents' engaging in operations that wunder the
circunstances indicate acceptance of an offer, a contract is
formed, but a court nmay grant appropriate relief if the
operations resulted from fraud, electronic m stake, or the
like.

(b) A contract may be fornmed by the interaction of an
el ectroni c agent and an individual acting on the individual's
own behalf or for another person. A contract is formed if
t he individual takes an action or nmakes a statement that the
i ndi vidual can refuse to take or say and that the individual
has reason to know wil|I:

(1) cause the electronic agent to perform provide
benefits, or allow the use or access that is the subject
of the contract, or send instructions to do so; or

(2) indicate acceptance, regardl ess of ot her
expressions or actions by the individual to which the
i ndi vidual has reason to know the el ectronic agent cannot
react .

(c) The terns of a contract formed under subsection (b)
are determ ned under Section 208 or 209 but do not include a
termprovided by the individual if the individual had reason
to know that the electronic agent could not react to the

term

Section 207. For mati on: r el eases of i nf or mati onal
rights.

(a) A release is effective without consideration if it

(1) in arecord to which the releasing party agrees,
such as by manifesting assent, and which identifies the
informational rights rel eased; or

(2) enforceable under estoppel, inplied |icense, or
ot her | aw.

(b) A release continues for the duration of t he
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informational rights released if the rel ease does not specify
its duration and does not require affirmative performnce
after the grant of the rel ease by:
(1) the party granting the rel ease; or
(2) the party receiving the release, except for
relatively insignificant acts.
(c) In cases not governed by subsection (b), the

duration of a release is governed by Section 308.

SUBPART B. TERM5 OF RECORDS

Section 208. Adopting terns of records. Except as

ot herwi se provided in Section 209, the follow ng rul es apply:

(1) A party adopts the ternms of a record, including

a standard form as the terms of the contract if the

party agrees to the record, such as by manifesting
assent.

(2) The ternms of a record may be adopted pursuant
to paragraph (1) after beginning performance or use if
the parties had reason to know that their agreenent would
be represented in whole or part by a later record to be
agreed on and there woul d not be an opportunity to review
the record or a copy of it before performance or use
begins. If the parties fail to agree to the later terns
and did not intend to forma contract unless they so
agreed, Section 202(e) applies.

(3) If a party adopts the ternms of a record, the
terms becone part of the contract without regard to the
party's know edge or understandi ng of individual terns in
the record, except for a term that 1is wunenforceable
because it fails to satisfy another requirenment of this

Act .

Section 209. Mass- mar ket |icense.
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(a) A party adopts the terns of a mnmass-market |icense
for purposes of Section 208 only if the party agrees to the
i cense, such as by manifesting assent, before or during the
party's initial performance or wuse of or access to the
information. A termis not part of the license if:

(1) the termis unconscionable or is wunenforceable
under Section 105(a) or (b); or

(2) subject to Section 301, the termconflicts with
atermto which the parties to the |icense have expressly
agr eed.

(b) If a mass-market |icense or a copy of the license is
not available in a manner permtting an opportunity to review
by the |licensee before the |icensee becones obligated to pay
and the |licensee does not agree, such as by manifesting
assent, to the license after having an opportunity to review,
the licensee is entitled to a return under Section 112 and,
in addition, to:

(1) r ei mbur senent of any reasonable expenses
incurred in conplying wwth the Ilicensor's instructions
for returning or destroying the conputer information or,
in the absence of instructions, expenses incurred for
return postage or simlar reasonabl e expense in returning
the conmputer information; and

(2) conpensation for any reasonable and foreseeable
costs of restoring the licensee's informati on processing
system to reverse changes in the system caused by the
installation, if:

(A the instal lation occurs because
information mnust be installed to enable review of
the license; and

(B) the installation alters the system or
information in it but does not restore the system or
i nformation after removal of t he instal |l ed

informati on because the |icensee rejected t he
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license.

(c) In a mass-market transaction, if the licensor does
not have an opportunity to review a record containing
proposed terns fromthe |icensee before the licensor delivers
or becones obligated to deliver the information, and if the
licensor does not agree, such as by manifesting assent, to
those terns after having that opportunity, the Ilicensor is

entitled to a return.

Section 210. Ternms of contract formed by conduct.

(a) Except as otherw se provided in subsection (b) and
subject to Section 301, if a contract is formed by conduct of
the parties, the terns of the <contract are determ ned by
consideration of the terns and conditions to which the
parti es expressly agreed, course of performance, course of
dealing, usage of trade, the nature of the parties' conduct,
the records exchanged, the information or infornational
rights involved, the supplenentary provisions of this Act,
and all other relevant circunstances.

(b) This Section does not apply if the parties
authenticate a record of the contract or a party agrees, such
as by manifesting assent, to the record containing the terns

of the other party.

Section 211. Pretransaction disclosures in Internet-type
transactions. This Section applies to a |icensor that makes
its conput er i nformation available to a Ilicensee by
el ectronic nmeans from its Internet or simlar electronic
site. 1In such a case, the licensor affords an opportunity to
review the terns of a standard formlicense which opportunity
satisfies Section 112(e) wth respect to a licensee that
acquires the information fromthat site, if the |licensor:

(1) nmakes the standard terns of the license readily

avai |l abl e for review by the Ilicensee before the
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information is delivered or t he i censee becones
obligated to pay, whichever occurs first, by:
(A displaying prom nently and in close
proximty to a description of t he conput er
i nformati on, or to instructions or steps for
acquiring it, the standard terns or a reference to
an electronic location from which they can be
readi |y obtai ned; or
(B) disclosing t he availability of t he
standard terns in a prom nent place on the site from
whi ch the conmputer information is offered and
pronptly furnishing a copy of the standard terns on
request bef ore t he transfer of the conputer
i nformation; and
(2) does not take affirmative acts to prevent
printing or storage of the standard ternms for archival or

revi ew purposes by the |icensee.

SUBPART C. ELECTRONI C CONTRACTS: GENERALLY

Section 212. Efficacy and comercial reasonabl eness of
attribution procedure. The ef ficacy, i ncl udi ng t he
commercial reasonableness, of an attribution procedure is
determ ned by the court. |In making this determ nation, the
follow ng rules apply:

(1) An attribution procedure established by lawis
effective for transactions wiwthin the coverage of the
statute or rule.

(2) Except as otherw se provided in paragraph (1),
commer ci al reasonabl eness and effectiveness is determ ned
inlight of the purposes of the procedure and the
comercial circunstances at the tinme the parties agreed
to or adopted the procedure.

(3) An attribution procedure may use any security
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device or nethod that is comercially reasonabl e under

t he circunstances.

Section 213. Determning attribution.

(a) An electronic authentication, display, nmessage,
record, or performance is attributed to a person if it was
the act of the person or its electronic agent, or if the
person is bound by it under agency or other law. The party
relying on attribution of an electronic authentication,
di spl ay, nessage, record, or performance to another person
has the burden of establishing attribution.

(b) The act of a person nay be shown in any manner,
including a showng of the efficacy of an attribution
procedure that was agreed to or adopted by the parties or
established by |aw.

(c) The effect of an electronic act attributed to a
person under subsection (a) is determned fromthe context at
the tinme of its creation, execution, or adoption, including
the parties' agreenent, if any, or otherw se as provided by
I aw.

(d) If an attribution procedure exists to detect errors
or changes in an electronic authentication, display, nessage,
record, or performance, and was agreed to or adopted by the
parties or established by Iaw, and one party conforned to the
procedure but the other party did not, and the nonconform ng
party would have detected the change or error had that party
al so confornmed, the effect of nonconpliance is determ ned by
t he agr eenent but, in the absence of agreenent, the

conform ng party may avoid the effect of the error or change.

Section 214. Electronic error: consuner defenses.
(a) In this Section, "electronic error" nmeans an error
in an electronic nessage created by a consuner using an

information processing system if a reasonable nethod to
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detect and correct or avoid the error was not provided.

(b) In an automated transacti
by an el ectroni c nessage that the
whi ch was caused by an el ectronic

(1) pronptly on | earning

(A) notifies the other

(B) causes
pursuant to reasonable i

the other

party,
destroys al
(2) has not used, or
information or

from the

delivery to

delivers to
copies of the information;
recei ved any benefit or

caused

on, a consuner is not bound

consuner did not intend and
error, if the consuner:
of the error:

party of the error; and

the other party or,

nstructions received from

anot her person or
and
val ue

the information or

benefit to be nade available to a third party.

(c) If subsection (b) does

el ectronic error is determ ned by
Section 215.
of acknow edgnent.
(a) Receipt of an electron
received even if no individual is
(b) Receipt of an
el ectronic
but by itself does not

corresponds to the content

SUBPART D.

Section 216. | dea or

El ectroni ¢ nessage: when effective;

el ectronic

establi sh

not apply, the effect of an

ot her | aw.

ef f ect

c nessage is effective when
aware of its receipt.

acknow edgnent of an

message establishes that the nessage was received

that the content sent

recei ved.

| DEA OR | NFORVATI ON SUBM SSI ONS

| nformati on Subm ssi on.

(a) The following rules apply to a subm ssion of an idea

or information for the creation,
of conputer information which is

exi sting agreenent

(1) A contract 1is not

devel opnent, or enhancenent

not nmade pursuant to an

requi ring the subm ssion:

formed and is not inplied

fromthe nmere recei pt of an unsolicited subm ssion
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(2) Engaging in a business, trade, or industry that
by custom or practice regularly acquires ideas is not in
itself an express or inplied solicitation of the
i nformation.

(3) If the recipient seasonably notifies the person
maki ng the subm ssion that the recipient mintains a
procedure to receive and review subm ssions, a contract
is formed only if:

(A) the submssion is nmade and a contract
accepted pursuant to that procedure; or

(B) the recipient expressly agrees to terns
concerni ng the subm ssion.

(b) An agreenent to disclose an idea creates a contract
enforceable against the receiving party only if the idea as
disclosed is confidential, <concrete, and novel to t he
business, trade, or industry or the party receiving the

di scl osure ot herw se expressly agreed.

PART 3
CONSTRUCTI ON
SUBPART A. GENERAL

Section 301. Parol or extrinsic evidence. Terms wth
respect to which confirmatory records of the parties agree or
which are otherwwse set forth in a record intended by the
parties as a final expression of their agreement with respect
to ternms included therein nay not be contradicted by evidence
of any previous agreenent or of a contenporaneous oral
agreenent but may be expl ained or supplenented by:

(1) course of performance, course of dealing, or
usage of trade; and

(2) evidence of consistent additional terms, unless
the court finds the record to have been intended as a

conpl ete and exclusive statenent of the terns of the
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agr eenment .

Section 302. Practical construction.

(a) The express terns of an agreenent and any course of
performance, course of dealing, or usage of trade nust be
construed whenever reasonable as consistent with each other.
However, if that construction is unreasonabl e:

(1) expr ess terns prevai l over course of
performance, course of dealing, and usage of trade;

(2) course of performance prevails over course of
deal i ng and usage of trade; and

(3) course of dealing prevails over usage of trade.

(b) An applicable usage of trade in the place where any
part of performance is to occur nust be used in interpreting
the agreenent as to that part of the perfornmance.

(c) Evidence of a relevant course of performance, course
of dealing, or wusage of trade offered by one party in a
proceeding is not admssible wunless and wuntil the party
offering the evidence has given the other party notice that
the court finds sufficient to prevent unfair surprise.

(d) The existence and scope of a usage of trade nust be

proved as facts.

Section 303. Mdification and rescission.

(a) An agreenment nodifying a contract subject to this
Act needs no consideration to be binding.

(b) An authenticated record that precludes nodification
or rescission except by an authenticated record may not
otherwi se be nodified or rescinded. In a standard form
supplied by a nerchant to a consuner, a termrequiring an
aut henticated record for nodification of the contract is not
enf orceabl e unl ess the consuner manifests assent to the term

(c) A nodification of a contract and the contract as

nodi fied nust satisfy the requirements of Sections 201(a) and
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307(g) if the contract as nodified IS W t hin t hose
provi si ons.

(d) An attenpt at nodification or rescission which does
not satisfy subsection (b) or (c) nay operate as a waiver if

Section 702 is satisfied.

Section 304. Continuing contractual ternmns.

(a) Terns of an agr eenent i nvol vi ng successi ve
performances apply to all performances, even if the terns are
not displayed or otherwise brought to the attention of a
party wth respect to each successive performance, unless the
terms are nodified in accordance with this Act or the
contract.

(b) If a contract provides that terns nay be changed as
to future performances by conpliance wth a descri bed
procedure, a change proposed in good faith pursuant to that
procedure becones part of the contract if the procedure:

(1) reasonably notifies the other party of the
change; and

(2) in a mass-nmarket transaction, permts the other
party to termnate the contract as to future performance
if the change alters a material termand the party in
good faith det er m nes t hat t he nmodi fi cation IS

unaccept abl e.

(c) The parties by agreenent may determ ne the standards
for reasonable notice unless the agreed standards are
mani festly unreasonabl e in I'ight of t he commer ci al
ci rcunst ances.

(d) The enforceability of changes nade pursuant to a
procedure that does not conply wth subsection (b) 1is

determ ned by the other provisions of this Act or other |aw

Section 305. Terns to be specified. An agreenent that

is otherwse sufficiently definite to be a contract is not
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invalid because it |eaves particulars of performance to be
specified by one of the parties. If particulars of
performance are to be specified by a party, the followng
rul es apply:

(1) Specification nust be nmade in good faith and
within limts set by commercial reasonabl eness.

(2) If a specification materially affects the other
party's performance but is not seasonably nade, the other
party:

(A) is excused for any resulting delay in its
per f ormance; and
(B) may perform suspend performance, or treat

the failure to specify as a breach of contract.

Section 306. Perfornmance under open termns. A
performance obligation of a party that cannot be determ ned
from the agreement or from other provisions of this Act
requires the party to performin a manner and in a time that
is reasonable in light of +the commercial circunstances

existing at the time of agreenent.

SUBPART B. | NTERPRETATI ON

Section 307. Interpretation and requirenments for grant.
(a) A license grants:

(1) the contractual rights that are expressly
descri bed; and

(2) a contractual right to wuse any informational
rights within the licensor's control at the tinme of
contracting which are necessary in the ordinary course to
exerci se the expressly described rights.
(b) If alicense expressly limts use of the information

or informational rights, use in any other manner is a breach

of contract. In all other <cases, a license contains an
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inplied limtation that the licensee wll not wuse the
information or informational rights otherw se t han as
described in subsection (a). However, use inconsistent with
this inplied limtation is not a breach if it is permtted
under applicabl e law in the absence of the inplied
[imtation.

(c) An agreenment that does not specify the nunber of

permtted users permts a nunber of users which is reasonable

in light of +the informational rights involved and the
commer ci al ci rcunst ances existing at the tinme of the
agreenent .

(d) A party is not entitled to any rights in new
versions of, or inprovenents or nodifications to, information
made by the other party. A licensor's agreenent to provide
new versions, inprovenents, or nodifications requires that
the licensor provide them as devel oped and made generally
commercially available fromtinme to tine by the licensor

(e) Neither party is entitled to receive copies of
source code, schematics, nmster copy, design material, or
other information used by the other party in creating,
devel opi ng, or inplenmenting the information.

(f) Ternms concerning scope nust be construed under
ordinary principles of contract interpretation in |ight of
the informational rights and the commercial context. I n
addition, the follow ng rules apply:

(1) A grant of "all possible rights and for al
medi a" or "all rights and for all mnmedia now known or
| ater developed", or a grant in simlar terns, includes
all rights then existing or later created by | aw and al
uses, nedia, and nmethods of distribution or exhibition,
whet her then existing or developed in the future and
whet her or not anticipated at the tinme of the grant.

(2) A grant of an "exclusive license", or a grant

in simlar terns, neans that:
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(A) for the duration of the license, the
licensor will not exercise, and will not grant to
any other person, rights in the sane information or
informational rights wthin the scope of t he
excl usive grant; and

(B) the licensor affirns that it has not
previously granted those rights in a contract in
effect when the |icensee's rights nay be exerci sed.

(g) The rules in this Section may be varied only by a

record that 1is sufficient to indicate that a contract has

been made and which is:

not

t he

(1) authenticated by the party agai nst whi ch
enforcenent is sought; or

(2) prepared and delivered by one party and adopted
by the other under Section 208 or 209.

Section 308. Duration of contract. |If an agreenent does
specify its duration, to the extent allowed by other |aw,
foll ow ng rules apply:

(1) Except as otherw se provided in paragraph (2),
the agreenent 1is enforceable for a tine reasonable in
light of the |Ilicensed subject mtter and commercial
ci rcunst ances but may be termnated as to future
performances at will by either party during that tine on
gi vi ng seasonable notice to the other party.

(2) The duration of contractual rights to wuse
licensed subject matter is a tinme reasonable in |ight of
the licensed informational rights and the comerci al
ci rcunst ances. However, subject to cancellation for
breach of <contract, the duration of the license is
perpetual as to the contractual rights and contractual
use terns if:

(A) the license is of a conputer programthat

does not include source code and the |icense:
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(i) transfers ownership of a copy; or
(1i) delivers a copy for a contract fee
the total amount of which is fixed at or before

the tinme of delivery of the copy; or

(B) the license expressly grants the right to
incorporate or wuse the licensed information or
i nf or mati onal rights W th i nformation or
informational rights from other sources in a

conmbined work for public distribution or public

per f or mance.

Section 309. Agreenment for performance to party's
sati sfaction.

(a) Except as otherw se provided in subsection (b), an
agreenent that provides that the performance of one party is
to be to the satisfaction or approval of the other party
requires performance sufficient to satisfy a reasonable
person in the position of the party that nust be satisfied.

(b) Performance nust be to the subjective satisfaction
of the other party if:

(1) the agreenent expressly so provides, such as by
stating that approval is in the "sole discretion" of the
party, or words of simlar inport; or

(2) the agreenment is for informational content to be
evaluated in reference to subjective characteristics such
as aest heti cs, appeal , suitability to taste, or

subj ective quality.

PART 4
WARRANTI ES

Section 401. Warranty and obl i gati ons concer ni ng
noni nterference and noni nfringenent .

(a) A licensor of information that is a mer chant
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regularly dealing in information of the kind warrants that
the information will be delivered free of the rightful claim
of any third person by way of i nfringenent or
m sappropriation, but a |icensee that furnishes detailed
specifications to the licensor and the method required for
neet i ng the specifications holds the |licensor harnless
agai nst any such claimthat arises out of conpliance with the
specification or required nethod except for a claim that
results fromthe failure of the licensor to adopt, or notify
the licensee of, a noninfringing alternative of which the
i censor had reason to know.

(b) A licensor warrants:

(1) for the duration of the |icense, that no person
holds a rightful claim to, or i nt er est in, t he
information which arose froman act or om ssion of the
licensor, other than a claimby way of infringenent or
m sappropriation, whi ch wi | interfere W th t he
licensee's enjoynent of its interest; and

(2) as to rights granted exclusively to the
licensee, that within the scope of the |icense:

(A) to the knowl edge of the Ilicensor, any
licensed patent rights are valid and exclusive to
the extent exclusivity and validity are recognized
by the law under which the patent rights were
created; and

(B) in al | ot her cases, t he i censed
informational rights are valid and exclusive for the
information as a whole to the extent exclusivity and
validity are recognized by the | aw applicable to the
licensed rights in a jurisdiction to which the
i cense applies.

(c) The warranties in this Section are subject to the
foll ow ng rul es:

(1) If the licensed informational rights are
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subj ect to a right of privileged use, collective
adm ni stration, or conpulsory licensing, the warranty is
not made with respect to those rights.

(2) The obligations under subsections (a) and
(b)(2) apply solely to informational rights arising under
the laws of the United States or a State, wunless the
contract expressly provides that the warranty obligations
extend to rights wunder the laws of other countries.

Language is sufficient for this purpose if it states "The

licensor warrants ‘'exclusivity' 'noninfringenent' 'in
specified countries' "worldwide' ", or words of simlar
i nport. In that case, the warranty extends to the

specified country or, in the case of a reference to
"worldwi de" or the like, to all countries within the
description, but only to the extent the rights are
recogni zed wunder a treaty or international convention to
whi ch the country and the United States are signatories.
(3) The warranties under subsections (a) and (b)(2)
are not nmade by a license that nerely permts use, or
convenants not to claiminfringenent because of the use,
of rights under a licensed patent.
(d) Except as otherw se provided in subsection (e), a
warranty wunder this Section may be disclained or nodified
only by specific | anguage or by circunstances that give the

licensee reason to know that the |licensor does not warrant

that conpeting clains do not exist or that the |icensor
purports to grant only the rights it my have. In an
automated transaction, |anguage is sufficient if it 1is

conspi cuous. Ot herw se, language in a record is sufficient if
it states "There is no warranty against interference wth
your enjoynent of the information or against infringenent",
or words of simlar inport.

(e) Between nerchants, a grant of a "quitclaim, or a

gr ant in simlar terns, grants the information or
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informational rights wthout an inplied warranty as to
infringenment or m sappropriation or as to the rights actually

possessed or transferred by the |icensor.

Section 402. Express warranty.
(a) Subject to subsection (c), an express warranty by a
licensor is created as foll ows:

(1) An affirmation of fact or prom se made by the
licensor to its licensee, including by advertising, which
relates to the informati on and becones part of the basis
of the bargain creates an express warranty that the
information to be furnished wunder the agreement wll
conformto the affirmation or prom se.

(2) Any description of the information which is
made part of the basis of the bargain creates an express
war r anty that the information wll conform to the
descri ption.

(3) Any sanple, nodel, or denonstration of a final
product which is nmade part of the basis of the bargain
creates an express warranty that the perfornance of the
information will reasonably conformto the perfornmance of
the sanple, nodel, or denonstration, taking into account
differences that woul d appear to a reasonable person in
the position of the |licensee between the sanple, nodel,
or denonstration and the information as it will be used.
(b) It is not necessary to the creation of an express

war r anty that the licensor wuse formal words, such as
"warranty" or "guaranty", or state a specific intention to
make a warranty. However, an express warranty is not created
by:

(1) an affirmation or prediction nmerely of the val ue
of the information or informational rights;

(2) a display or description of a portion of the

i nformation to illustrate the aesthetics, appeal,
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suitability to taste, subjective quality, or the Iike of
i nformational content; or

(3) a statenent purporting to be nerely the
|icensor's opinion or commendation of the information or

i nformational rights.

(c) An express warranty or simlar express contractual
obligation, if any, exists wth respect to publ i shed
informational content covered by this Act to the sane extent
that it would exist if the published informational content
had been published in a formthat placed it outside this Act.
However, if the warranty or simlar express contractual
obligation is breached, the renedies of the aggrieved party

are those under this Act and the agreenent.

Section 403. Inplied warranty: merchantability of
conput er program

(a) Unless the warranty is disclained or nodified, a
licensor that is a nerchant with respect to conputer prograns
of the kind warrants:

(1) to the end user that the conputer programis fit
for the ordinary purposes for which such conputer
progranms are used,

(2) to the distributor that:

(A) the program is adequately packaged and
| abel ed as the agreenent requires; and

(B) in the case of multiple copies, the copies
are W t hin t he vari ations permtted by the
agreenent, of even kind, quality, and quantity

Wi thin each unit and anong all units involved; and

(3) that the programconforns to any promses or
affirmati ons of fact made on the container or | abel.

(b) Unless di scl ai med or nodi fied, other inplied
warranties with respect to conputer prograns nay arise from

course of dealing or usage of trade.


SOLIMAR DFAULT BILLS NONE


© 00 N o o b

10
11
12
13
14
15
16
17
18
19
20
21
22

23
24
25
26
27
28
29
30
31
32

- 53- LRB9200650WHc s

(c) No warranty is created under this Section with
respect to informational content, but an inplied warranty may

ari se under Section 404.

Section 404. Inplied warranty: informational content.

(a) Unless the warranty is disclaimed or nodified, a
merchant that, in a special relationship of reliance with a
licensee, collects, conpiles, processes, provi des, or
transmts informational content warrants to that |icensee
that there is no inaccuracy in the informational content
caused by the nmerchant's failure to performwth reasonable
care.

(b) A warranty does not arise under subsection (a) wth
respect to:

(1) published informational content; or
(2) a person that acts as a conduit or provides no
nore than editorial services in collecting, conpiling,

di stributing, processing, providing, or transmtting

informational content that under the circunstances can be

identified as that of a third person.

(c) The warranty under this Section is not subject to
t he precl usi on in Section 113(a) (1) on disclaimng

obligations of diligence, reasonabl eness, or care.

Section 405. Inplied warranty: i censee's pur pose;
systemintegration.

(a) Unl ess the warranty is disclained or nodified, if a
licensor at the time of contracting has reason to know any
particular purpose for which the conputer information is
required and that the licensee is relying on the Ilicensor's
skill or judgnent to select, develop, or furnish suitable
information, the follow ng rules apply:

(1) Except as otherw se provided in paragraph (2),

there is an inplied warranty that the information is fit
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for that purpose.

(2) If fromall the circunstances it appears that
the licensor was to be paid for the amount of its tinme or
effort regardless of the fitness of the resulting
information, the warranty under paragraph (1) is that the
information will not fail to achieve the licensee's
particular purpose as a result of the licensor's |ack of
reasonabl e effort.

(b) There is no warranty under subsection (a) wth
regard to:

(1) the aesthetics, appeal, suitability to taste, or
subj ective quality of informational content; or

(2) published informational content, but there may
be a warranty with regard to the Ilicensor's selection
anong published informational content from different
provi ders.

(c) If an agreenent requires a licensor to provide or
sel ect a systemconsisting of conputer prograns and goods,
and the licensor has reason to know that the licensee is
relying on the skill or judgnment of the licensor to select
the conponents of the system there is an inplied warranty
that the conponents provided or selected wll function
toget her as a system

(d) The warranty under this Section is not subject to
the preclusion in Section 113(a)(1) on disclaimng diligence,

r easonabl eness, or care.

Section 406. Disclainer or nodification of warranty.

(a) Wrds or conduct relevant to the creation of an
express warranty and words or conduct tending to disclaim or
nmodi fy an express warranty nust be construed wherever
reasonabl e as consistent with each other. Subject to Section
301 W th regard to parol or extrinsic evidence, the

di sclaimer or nodification is inoperative to the extent that


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

- 55- LRB9200650WHc s

such construction is unreasonabl e.

(b) Except as otherwise provided in subsections (c),
(d), and (e), to disclaimor nodify an inplied warranty or
any part of it, but not the warranty in Section 401, the
follow ng rules apply:

(1) Except as ot herw se provi ded in this
subsecti on:

(A) To disclaimor nodify the inplied warranty
arising wunder Section 403, |anguage nmust nention
"merchantability" or "quality" or use words of
simlar inport and, if in a record, nust be
conspi cuous.

(B) To disclaimor nodify the inplied warranty
ari sing under Section 404, |anguage in a record mnust
mention "accuracy" or use words of simlar inport.
(2) Language to disclaim or nodify the inplied

warranty arising under Section 405 nust be in a record
and be conspicuous. It is sufficient to state "There is
no warranty that this information, our efforts, or the
system wll fulfill any of your particular purposes or
needs", or words of simlar inport.

(3) Language in a record is sufficient to disclaim
all inplied warranties if it individually disclainms each
inplied warranty or, except for the warranty in Section
401, if it is conspicuous and states "Except for express
warranties st ated in this contract, if any, this
“information' 'conputer programi is provided wth al
faults, and the entire risk as to satisfactory quality,
performance, accuracy, and effort is with the wuser", or
words of simlar inport.

(4) A disclaimer or nodification sufficient under
Article 2 or 2A of the Uniform Commercial Code to
disclaimor nodify an inplied warranty of nmerchantability

is sufficient to disclaimor nodify the warranties under
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Sections 403 and 404. A disclaimer or nodification

sufficient under Article 2 or 2A of the Uniform

Commercial Code to disclaimor nodify an inplied warranty

of fitness for a particular purpose is sufficient to

disclaimor nodify the warranti es under Section 405.

(c) Unless the circunstances indicate otherw se, al
inplied warranties, but not the warranty under Section 401,
are disclained by expressions |ike "as is" or "with al
faults" or other |anguage that in comon understanding calls
the licensee's attention to the disclainmer of warranties and
makes plain that there are no inplied warranties.

(d) If alicensee before entering into a contract has
examned the information or the sanple or nodel as fully as
it desired or has refused to examne the information, there
is no inplied warranty wth regard to defects that an
exam nation ought in the circunstances to have revealed to
the |icensee.

(e) An inplied warranty may also be disclainmed or
nmodi fied by course of performance, course of dealing, or
usage of trade.

(f) If a contract requires ongoing performance or a
series of per f or mances by the Ilicensor, |anguage of

di sclaimer or nodification which conplies with this Section

is effective with respect to all performances under the
contract.
(g) Renedies for breach of warranty may be Ilimted in

accordance with this Act wth respect to liquidation or

[imtation of danmages and contractual nodification of renedy.

Section 407. Modification of conputer program A
licensee that nodifies a conputer program other than by
using a capability of the programintended for that purpose
in the ordinary course, does not invalidate any warranty

regarding performance of an unnodified copy but does
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invalidate any warranties, express or inplied, regarding
performance of the nodified copy. A nodification occurs if a
licensee alters code in, deletes code from or adds code to

t he conputer program

Section 408. Cumulation and conflict of warranties.
Warranties, whether express or inplied, nust be construed as
consistent wwth each other and as cunulative, but if that
construction 1is unreasonable, the intention of the parties
determ nes which warranty is domnant. 1In ascertaining that
intention, the follow ng rules apply:

(1) Exact or technical specifications displace an

i nconsi stent sanple or nodel or general |anguage of

descri ption.

(2) A sanple di spl aces i nconsi st ent gener al
| anguage of description.

(3) Express warranties di spl ace i nconsi st ent
inplied warranties other than an inplied warranty under

Section 405(a).

Section 409. Third-party beneficiaries of warranty.

(a) Except for published informational content, a
warranty to a |licensee extends to persons for whose benefit
t he i censor i nt ends to supply the information or
informational rights and which rightfully use the information
in a transaction or application of a kind in which the
licensor intends the information to be used.

(b) A warranty to a consuner extends to each individual
consuner in the licensee's imediate famly or household if
the individual's wuse would have been reasonably expected by
the licensor.

(c) A contractual term that excludes or |imts the
persons to which a warranty extends is effective except as to

i ndi vidual s described in subsection (b).
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(d) A disclainmer or nodification of a warranty or renmedy
which is effective against the licensee is also effective
against third persons to which a warranty extends under this

Secti on.

PART 5
TRANSFER OF | NTERESTS AND RI GHTS
SUBPART A.  OWNERSH P AND TRANSFERS

Section 501. Ownership of informational rights.

(a) If an agreenent provides for conveyance of ownership
of informational rights in a conputer program ownership
passes at the tine and place specified by the agreenent but
does not pass wuntil the program is 1in existence and
identified to the contract. If the agreenent does not
specify a different tinme, ownership passes when the program
and the informational rights are in existence and identified
to the contract.

(b) Transfer of a copy does not transfer ownership of

i nformational rights.

Section 502. Title to copy.
(a) In alicense:

(1) title to a copy is determned by the |icense;

(2) a licensee's right under the l'icense to
possession or control of a copy is governed by the
i cense and does not depend solely on title to the copy;
and

(3) if a licensor reserves title to a copy, the
licensor retains title to that copy and any copies made
of it, unless the license grants the licensee a right to
make and sell copies to others, in which case the
reservation of title applies only to copies delivered to

the licensee by the |icensor.


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

I e o Y = =
oo N o o WN - O

19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

- 59- LRB9200650WHc s

(b) If an agreenent provides for transfer of title to a
copy, title passes:
(1) at the time and place specified in the
agreenent; or
(2) if the agreenent does not specify a tinme and
pl ace:

(A) with respect to delivery of a copy on a
tangi ble nmedium at the tine and place the 1|icensor
conpleted its obligations with respect to tender of
the copy; or

(B) wth respect to electronic delivery of a
copy, if a first sale occurs under federal copyright
law, at the time and place at which the |icensor
conpleted its obligations with respect to tender of
t he copy.

(c) If the party to which title passes wunder the
contract refuses delivery of the copy or rejects the terns of

the agreenent, title revests in the licensor.

Section 503. Transfer of contractual interest. The
foll ow ng rules apply to a transfer of a contractual
i nterest:

(1) A party's cont ract ual i nt erest may be
transferred unless the transfer:
(A) is prohibited by other |aw, or
(B) except as otherw se provided in paragraph
(3), would materially change the duty of the other
party, materially increase the burden or risk
i nposed on the other party, or materially inpair the
ot her party's property or its Ilikelihood or
expectation of obtaining return perfornmance.
(2) Except as otherwi se provided in paragraph (3)
and Section 508(a)(1)(B), a termprohibiting transfer of

a party's contractual interest is enforceable, and a
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transfer nmade in violation of that termis a breach of
contract and is ineffective to create contractual rights
in the transferee against the nontransferring party,
except to the extent that:

(A) the contract is a license for incorporation
or use of the licensed information or informational
rights with information or informational rights from
ot her sour ces in a conbined work for public
distribution or public performance and the transfer
is of the conpleted, conbined work; or

(B) the transfer is of a right to paynent
arising out of the transferor's due performance of
less than its entire obligation and the transfer
woul d be enforceable under paragraph (1) in the
absence of the termprohibiting transfer.

(3) A right to damages for breach of the whole
contract or a right to paynent arising out of the
transferor's due performance of its entire obligation my
be transferred notw t hstandi ng an agreenent otherw se.

(4) Atermthat prohibits transfer of a contractua
interest under a mass-narket |icense by the |icensee nust

be conspi cuous.

Section 504. Effect of transfer of contractual interest.

(a) A transfer of "the contract” or of "all ny rights
under the contract", or a transfer in simlar general terns,
IS a transfer of all contractual interests under the
contract. \Wether the transfer is effective is determ ned by
Sections 503 and 508(a)(1)(B)

(b) The following rules apply to a transfer of a party's
contractual interests:

(1) The transferee is subject to all contractual
use terns.

(2) Unless the |Ianguage or circunstances otherw se
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indicate, as in a transfer as security, the transfer

del egates the duties of the transferor and transfers its

rights.

(3) Acceptance of the transfer is a pronm se by the
transferee to performthe del egated duties. The proni se
is enforceable by the transferor and any other party to
the original contract.

(4) The transfer does not relieve the transferor of
any duty to perform or of liability for breach of
contract, unless the other party to the original contract
agrees that the transfer has that effect.

(c) A party to the original contract, other than the
transferor, may treat a transfer that conveys a right or duty
of performance wthout its consent as creating reasonable
grounds for insecurity and, without prejudice to the party's
rights against the transferor, may demand assurances fromthe

transf eree under Section 708.

Section 505. Performance by del egate; subcontract.

(a) A party may perform its contractual duties or
exercise its contractual rights through a delegate or a
subcontract unl ess:

(1) t he contract prohibits del egati on or
subcontracting; or

(2) the other party has a substantial interest in
having the original promsor perform or control the
per f or mance.

(b) Delegating or subcontracting perfornmance does not
relieve the delegating party of a duty to perform or of
liability for breach

(c) An at t enpt ed delegation that violates a term

prohi biting delegation is not effective.

Section 506. Transfer by licensee.
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(a) If all or any part of a licensee's interest in a
license is transferred, voluntarily or involuntarily, the
transferee does not acquire an interest in information,
copies, or the contractual or informational rights of the
i censee unless the transfer is effective under Section 503
or 508(a)(1)(B). If the transfer is effective, the transferee
takes subject to the terns of the |license.

(b) Except as otherw se provided under trade secret |aw,
a transferee acquires no nore than the contractual interest
or other rights that the transferor was authorized to

transf er.

SUBPART B. FI NANCI NG ARRANGEMENTS

Section 507. Financing if financier does not becone
| i censee. If a financier does not becone a |licensee in
connection with its financial acconmmobdation contract, the
follow ng rul es apply:

(1) The financier does not receive the benefits or
burdens of the license.

(2) The licensee's rights and obligations wth
respect to the information and informational rights are
governed by:

(A) the license;

(B) any rights of the |icensor under other
l aw; and

(O to the extent not i nconsi st ent W th
subpar agr aphs (A and (B, any fi nanci al

accommodati on contract between the financier and the
Iicensee, which may add additional conditions to the
licensee's right to use the licensed information or

i nformational rights.

Secti on 508. Fi nance | i censes.
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(a) If a financier becones a |licensee in connection with
its financial accommodation contract and then transfers its
contractual interest under the license, or sublicenses the
licensed conputer information or informational rights, to a
i censee receiving the financial accommobdation, the follow ng
rul es apply:

(1) The transfer or sublicense to the accommopdated
licensee is not effective unless:
(A) the transfer or sublicense is effective
under Section 503; or
(B) the following conditions are fulfill ed:

(1) before the Ilicensor delivered the
information or granted the Ilicense to the
financier, the licensor received notice in a
record from the financier giving the nanme and
| ocation of the accompdated |[|icensee and
clearly indicating that the |license was being
obtained in order to transfer the contractual
interest or sublicense the |licensed information
or informational rights to the accomodated
| i censee;

(i) the financier becane a i censee
solely to nmake the financial accommvodation; and

(ti1) the accomodated |icensee adopts
the terns of +the license, which terns nay be
suppl enmrented by the financial accommopdation
contract, to the extent the terns of the
financial accommodati on contract are not
i nconsistent with the |icense and any rights of
the licensor under other |aw

(2) A financier that nmakes a transfer that is
ef fective under paragraph (1)(B) nmay make only the single
transfer or sublicense contenplated by the notice unless

the licensor consents to a later transfer.
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(b) If a financier makes an effective transfer of its
contractual interest in a license, or an effective sublicense
of the licensed information or informational rights, to an
accommodat ed |icensee, the follow ng rules apply:

(1) The accommodat ed i censee's rights and
obl i gations are governed by:
(A) the license;
(B) any rights of the licensor wunder other
l aw; and
(O to t he extent not inconsistent wth
subpar agr aphs (A and (B, t he fi nanci al
accommodation contract, which nmay i npose additional
conditions to the Ilicensee's right to use the
licensed information or informational rights.
(2) The financier does not nmake warranties to the
accommodated |icensee other than the warranty under
Section 401(b)(1) and any express warranties 1in the

fi nanci al acconmmbdati on contract.

Section 509. Financing arrangenents: obl i gati ons
irrevocable. Unless the accommpdated |icensee is a consuner,
a term in a financial accomopbdation contract providing that
the acconmmpdated |icensee's obligations to the financier are
irrevocabl e and independent is enforceable. The obligations
becone irrevocable and independent wupon the i censee's
acceptance of the license or the financier's giving of value,

whi chever occurs first.

Section 510. Financing arrangenent s: remedi es or
enf or cenment .

(a) Except as otherw se provided in subsection (b), on
mat eri al breach of a financial accommopdation contract by the
accommodat ed |icensee, the follow ng rules apply:

(1) The fi nanci er may cancel the financial
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accommpdati on contract.

(2) Subject to paragraphs (3) and (4), t he

fi nancier may pursue its remedi es agai nst t he
accommpdated |icensee under the financial accommovbdati on
contract.

(3) If the financier becane a |icensee and nmade a
transfer or sublicense that was effective under Section
508, it may exercise the renedies of a Ilicensor for
breach, including the rights of an aggrieved party under
Section 815, subject to the limtations of Section 816.

(4) |If the financier did not becone a |icensee or
did not make a transfer that was effective under Section
508, it may enforce a contractual right contained in the
fi nanci al accommodat i on contract to preclude the
licensee's further use of the information. However, the
follow ng rules apply:

(A The financier has no right to take
possession of copies, use the i nformation or
informational rights, or transfer any contractual
interest in the |icense.

(B) If the accommopdated |icensee agreed to
transfer possession of copies to the financier in
the event of material breach of the financial
accommodation contract, the financier may enforce
that contractual right only if permtted to do so
under subsection (b)(1) and Section 503.

(b) The followwng additional Ilimtations apply to a

financier's renedi es under subsection (a):

(1) A financier described in subsection (a)(3)
which is entitled under the financial accommodation
contract to t ake possessi on or prevent use of
information, copies, or related materials may do so only
if the licensor consents or if doing so would not result

in a material adverse change of the duty of the licensor,
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materially increase the burden or risk inposed on the
licensor, disclose or threaten to disclose trade secrets
or confidential material of the licensor, or materially
i npair the licensor's |ikelihood or expectation of
obtai ning return perfornmance.

(2) The financier my not ot herw se exerci se
control over, have access to, or sell, transfer, or
otherwi se use the information or copies wthout the
consent of t he licensor wunless the financier or
transferee is subject to the terns of the |license and:

(A) the licensee owns the |icensed copy, the

i cense does not preclude transfer of the |licensee's

contractual rights, and the transfer conplies with

federal copyright law for the owmmer of a copy to
make the transfer; or

(B) the license is transferable by its express
terms and the financier fulfills any conditions to,
or conplies with any restrictions on, transfer.

(3) The financier's renedies under the financial
accommodation contract are subject to the licensor's

rights and the terns of the |license.

Section 511. Financing arrangenents: ef fect on
licensor's rights.

(a) The creation of a financier's interest does not
pl ace any obligations on or alter the rights of a |licensor.

(b) A financier's interest does not attach to any
intellectual property rights of the |licensor unless the
licensor expressly consents to such attachnent in a |license

or anot her record.

PART 6
PERFORMANCE
SUBPART A. GENERAL
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Section 601. Performance of contract in general.

(a) A party shall performin a manner that confornms to
t he contract.

(b) If an uncured nmaterial breach of contract by one
party precedes the aggrieved party's per f or mance, t he
aggrieved party need not perform except wth respect to
contractual use terms. In addition, the following rules
appl y:

(1) The aggrieved party may refuse a perfornmance
that is a material breach as to that performance or a
performance that may be refused under Section 704(Db).

(2) The aggrieved party may cancel the contract
only if the breach is a material breach of the whole
contract or the agreenent so provides.

(c) Except as otherwise provided in subsection (b),
tender of performance by a party entitles the party to
acceptance of that performance. |In addition, the follow ng
rul es apply:

(1) A tender of performance occurs when the party,
with manifest present ability and wllingness to perform
offers to conplete the perfornmance.

(2) If a performance by the other party is due at
the tinme of the tendered performance, tender of the other
party's performance is a condition to the tendering
party's obligation to conplete the tendered perfornmance.

(3) A party shall pay or render the consideration
required by the agreenent for a performance it accepts.
A party that accepts a performance has the burden of
establishing a breach of contract wth respect to the
accept ed perfornmance.

(d) Except as otherwise provided in Sections 603 and
604, in the case of a performance with respect to a copy,
this Section is subject to Sections 606 through 610 and
Sections 704 through 707.
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Section 602. Licensor's obligations to enabl e use.

(a) In this Section, "enable wuse" neans to grant a
contractual right or permssion with respect to information
or informational rights and to conplete the acts, if any,
required under the agreenment to nake the information
available to the |licensee.

(b) A licensor shall enable use by the |icensee pursuant
to the contract. The following rules apply to enabling use:

(1) If nothing other than t he gr ant of a
contractual right or permssion is required to enable
use, the licensor enables use when the contract becones
enf or ceabl e.

(2) If the agreenent requires delivery of a copy,
enabl ing use occurs when the copy is tendered to the
i censee.

(3) If the agreenent requires delivery of a copy
and steps authorizing the licensee's wuse, enabling use
occurs when the last of those acts occurs.

(4) In an access contract, enabling use requires
tendering all access material necessary to enable the
agreed access.

(5 If t he agreenent requires a transfer of
ownership of informational rights and a filing or
recording is allowed by law to establish priority of the
transferred ownership, on request by the I|icensee, the
licensor shall execute and tender a record appropriate

for that purpose.

Section 603. Subm ssions of information to satisfaction
of party. | f an agreenment requires that subm tted
information be to the satisfaction of the recipient, the
follow ng rules apply:

(1) Sections 606 through 610 and Sections 704

t hrough 707 do not apply to the subm ssion.


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

I N S N N T e o e
© 00O N o o0 W N - O

20
21
22
23
24
25
26
27
28
29
30
31
32
33

- 69- LRB9200650WHc s

(2) If the information is not satisfactory to the
reci pient and the parties engage in efforts to correct
the deficiencies in a manner and over a tinme consistent
with the ordinary standards of the business, trade, or
i ndustry, neither the efforts nor the passage of tine
required for the efforts is an acceptance or a refusal of
t he subm ssion

(3) Except as otherw se provided in paragraph (4),
nei t her ref usal nor acceptance occurs unless the
reci pient expressly refuses or accepts the submtted
information, but the recipient may not use the submtted
i nformati on before acceptance.

(4) Silence and a failure to act in reference to a
subm ssion beyond a commercially reasonable tinme to
respond entitle the submtting party to demand, in a
record delivered to the recipient, a decision on the
subm ssion. If the recipient fails to respond within a
reasonable tine after receipt of the demand, t he

subm ssion is deened to have been refused.

Section 604. |Imediately conpleted performance. If a
performance involves delivery of information or services
whi ch, because of their nature, may provide a |licensee,
i mredi ately on performance or delivery, wth substantially
all the benefit of the performance or with other significant
benefit that cannot be returned, the follow ng rules apply:

(1) Sections 607 through 610 and Sections 704

t hrough 707 do not apply.

(2) The rights of the parties are determ ned under

Section 601 and the ordinary standards of the business,

trade, or industry.

(3) Before tender of the performance, a party
entitled to receive the tender nmay inspect the nedia,

| abel s, or packaging but may not view the information or
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ot herw se receive the performance before conpleting any

performance of its own that is then due.

Section 605. Electronic regulation of perfornmance.

(a) In this Section, "automatic restraint” neans a
program code, device, or simlar electronic or physical
[imtation the intended purpose of which is to restrict wuse
of information.

(b) A party entitled to enforce a limtation on use of
information may include an automatic restraint in t he
information or a copy of it and use that restraint if:

(1) a term of the agreenent authorizes use of the
restraint;

(2) the restraint prevents a use t hat IS
i nconsistent with the agreenent;

(3) the restraint prevents use after expiration of
the stated duration of the contract or a stated nunber of
uses; or

(4) the restraint prevents use after the contract
term nates, other than on expiration of a stated duration
or nunber of wuses, and the licensor gives reasonable
notice to the licensee before further use is prevented.
(c) This Section does not authorize an automatic

restraint that affirmatively prevents or nmakes inpracticable
a licensee's access to its own information or information of
a third party, other than the licensor, if that information
is in the possession of the licensee or a third party and
accessed W thout use of the Ilicensor's information or
i nformational rights.

(d) A party that includes or uses an automatic restraint
consistent wth subsection (b) or (c) is not liable for any
| oss caused by the use of the restraint.

(e) This Section does not precl ude el ectronic

repl acenent or disabling of an earlier copy of information by
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the licensor in connection with delivery of a new copy or
version under an agreenent to replace or disable the earlier
copy by electronic neans wth an wupgrade or other new
i nformation.

(f) This Section does not authorize use of an automatic
restraint to enforce renedies in the event of breach of

contract or of cancellation for breach.

SUBPART B. PERFORMANCE | N DELI VERY OF COPI ES

Section 606. Copy: delivery; tender of delivery.

(a) Delivery of a copy nust be at the |location
desi gnated by agreenent. In the absence of a designation, the
follow ng rul es apply:

(1) The place for delivery of a copy on a tangible
medium is the tendering party's place of business or, if
it has none, its residence. However, if the parties know
at the time of contracting that the copy is located in
sonme ot her place, that place is the place for delivery.

(2) The place for electronic delivery of a copy is
an information processing systemdesignated or used by
the |icensor.

(3) Docunents of title may be delivered through
cust omary banki ng channel s.

(b) Tender of delivery of a copy requires the tendering
party to put and hold a conform ng copy at the other party's
di sposition and give the other party any notice reasonably
necessary to enable it to obtain access to, control, or
possession of the copy. Tender nust be at a reasonable hour
and, if applicable, requires tender of access material and
other docunents required by the agreenent. The party
receiving tender shall furnish facilities reasonably suited
to receive tender. |In addition, the follow ng rules apply:

(1) |If the contract requires delivery of a copy
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held by a third person w thout being noved, the tendering
party shall tender access material or docunents required
by the agreenent.

(2) If the tendering party IS required or
authorized to send a copy to the other party and the
contract does not require the tendering party to deliver
the copy at a particular destination, the follow ng rul es
appl y:

(A) In tendering delivery of a copy on a
tangi bl e medium the tendering party shall put the
copy in the possession of a carrier and nake a
contract for its transportation that 1is reasonable
in light of the nature of the information and ot her
ci rcunstances, wth expenses of transportation to be
borne by the receiving party.

(B) In tendering electronic delivery of a
copy, the tendering party shall initiate or cause to
have initiated a transm ssion that is reasonable in
light of the nature of the information and other
circunstances, wth expenses of transm ssion to be
borne by the receiving party.

(3) If the tendering party is required to deliver a
copy at a particular destination, the tendering party
shall make a copy avail able at that destination and bear

t he expenses of transportation or transm ssion.

Section 607. Copy: performance related to delivery;

paynent .

(a) If performance requires delivery of a copy, the

foll ow ng rul es apply:

(1) The party required to deliver need not conplete
a tendered delivery until the receiving party tenders any
per f ormance then due.

(2) Tender of delivery is a condition of the other
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party's duty to accept the copy and entitles the

tendering party to acceptance of the copy.

(b) If paynent is due on delivery of a copy, the
follow ng rules apply:

(1) Tender of delivery is a condition of the
receiving party's duty to pay and entitles the tendering
party to paynent according to the contract.

(2) Al copies required by the contract mnust be
tendered in a single delivery, and paynent is due only on
t ender .

(c) If the circunstances give either party the right to
make or demand delivery in lots, the contract fee, if it can
be apportioned, may be demanded for each |ot.

(d) If paynent is due and demanded on delivery of a copy
or on delivery of a docunent of title, the right of the party
receiving tender to retain or dispose of the copy or
docunent, as against the tendering party, is conditioned on

maki ng the paynent due.

Section 608. Copy: right to inspect; paynent before
i nspecti on.

(a) Except as otherwise provided in Sections 603 and
604, if performance requires delivery of a copy, t he
follow ng rules apply:

(1) Except as otherwi se provided in this Section,
the party receiving the copy has a right before paynent
or acceptance to inspect the copy at a reasonabl e pl ace
and time and in a reasonable manner to determ ne
conformance to the contract.

(2) The party making the inspection shall bear the
expenses of inspection.

(3) A place or nethod of I nspection or an
acceptance standard fixed by the parties is presuned to

be exclusive. However, the fixing of a place, nethod, or
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st andard does not postpone identification to the contract

or shift the place for delivery, passage of title, or

risk of |oss. If conpliance with the place or nethod
becones i npossi bl e, inspection nust be made as provided
in this Section unless the place or nethod fixed by the
parties was an indi spensable condition the failure of
whi ch avoi ds the contract.

(4 A party's right to inspect is subject to
exi sting obligations of confidentiality.

(b) If a right to inspect exists under subsection (a)
but the agreement is inconsistent wth an opportunity to
i nspect before paynent, the party does not have a right to
i nspect before paynent.

(c) If a contract requires paynent before inspection of
a copy, nonconformty in the tender does not excuse the party
receiving the tender from nmaki ng paynent unl ess:

(1) the nonconformty appears w thout inspection and
woul d justify refusal under Section 704; or

(2) despite tender of the required docunents, the
ci rcunstances would justify an injunction against honor
of a letter of credit wunder Article 5 of the Uniform

Commer ci al Code.

(d) Paynment nmade under circunstances descri bed in
subsection (b) or (c) is not an acceptance of the copy and
does not inpair a party's right to inspect or preclude any of

the party's renedies.

Section 609. Copy: when acceptance occurs.
(a) Acceptance of a copy occurs when the party to which
the copy is tendered:
(1) signifies, or acts with respect to the copy in a
manner that signifies, that the tender was conform ng or
that the party will take or retain the copy despite the

nonconformty;
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(2) does not nmake an effective refusal;

(3) conmmngles the copy or the information in a
manner that makes conpliance wth the party's duties
after refusal inpossible,;

(4) obtains a substantial benefit fromthe copy and
cannot return that benefit; or

(5 acts in a nmanner i nconsi st ent W th t he
licensor's ownership, but the act is an acceptance only
if the licensor elects to treat it as an acceptance and
ratifies the act to the extent it was wthin contractual
use terns.

(b) Except in cases governed by subsection (a)(3) or
(4), if thereis aright to inspect under Section 608 or the
agreenent, acceptance of a copy occurs only after the party
has had a reasonabl e opportunity to inspect the copy.

(c) If an agr eenent requires delivery in stages
i nvol vi ng separate portions that taken together conprise the
whol e of the information, acceptance of any stage 1is

conditional until acceptance of the whole.

Section 610. Copy: effect of acceptance; burden of
establishing; notice of clains.

(a) A party accepting a copy shall pay or render the
consideration required by the agreenment for the copy it
accepts. Acceptance of a copy precludes refusal and, if nade
wi th know edge of a nonconformty in a tender, my not be
revoked because of the nonconformty unless acceptance was on
the reasonable assunption that the nonconformty would be
seasonably cured. Acceptance by itself does not inpair any
ot her renedy for nonconformty.

(b) A party accepting a copy has the burden of
establishing a breach of contract with respect to the copy.

(c) If a copy has been accepted, the accepting party

shal | :
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(1) except wth respect to clains of a type
described in Section 805(d)(1), within a reasonable tine
after it discovers or should have discovered a breach of
contract, notify the other party of +the breach or be
barred fromany renedy for the breach; and

(2) if the claim is for breach of a warranty
regardi ng noni nfringenent and the accepting party is sued
by a third party because of the breach, notify the
warrantor within a reasonable tinme after receiving notice
of the |litigation or be precluded fromany renedy over

for the liability established by the litigation.

SUBPART C. SPECI AL TYPES OF CONTRACTS

Section 611. Access contracts.
(a) If an access contract provides for access over a
od of tinme, the follow ng rules apply:

(1) The licensee's rights of access are to the
information as nodified and nade comercially avail able
by the licensor fromtinme to tine during that period.

(2) A change in the content of the information is a
breach of contract only if the change conflicts with an
express termof the agreenent.

(3) Unless it is subject to a contractual use term
informati on obtained by the licensee is free of any use
restriction other than a restriction resulting fromthe
i nformational rights of another person or other |aw

(4) Access nust be avail abl e:

(A) at tinmes and in a manner conformng to the
express terns of the agreenent; and

(B) to the extent not expressly stated in the
agreenent, at tinmes and in a nmanner reasonable for
the particular type of contract in light of the

ordi nary standards of the Dbusiness, trade, or
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i ndustry.

(b) In an access contract that gives the |licensee a
right of access at times substantially of its own choosing
during agreed periods, an occasional failure to have access
available during those tinmes is not a breach of contract if
it is:

(1) consistent wth ordinary standards of t he
busi ness, trade, or industry for the particular type of
contract; or

(2) caused by:

(A) schedul ed downti ne;

(B) reasonabl e needs for naintenance;

(© reasonabl e peri ods of failure of
equi pnent, conputer prograns, or conmunications; or

(D) events reasonably beyond the licensor's
control, and t he I i censor exerci ses such
comercially reasonable efforts as the circunstances

require.

Section 612. Correction and support contracts.

(a) |If a person agrees to provide services regarding the
correction of performance problens in conputer information
other than an agreenent to cure its owm existing breach of
contract, the follow ng rules apply:

(1) If the services are provided by a licensor of
the information as part of a limted renedy, the licensor
undertakes that its performance will provide the |icensee
with information that confornms to the agreenent to which
the limted renedy applies.

(2) In all other cases, the person:

(A) shall performat a tinme and place and in a
manner consistent wth the express terns of the
agreenent and, to the extent not stated in the

express terns, at a tinme and place and in a manner
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that is reasonable in light of ordinary standards of
t he busi ness, trade, or industry; and

(B) does not undertake that its services wll
correct performance problens unless the agreenent
expressly so provides.

(b) Unless required to do so by an express or inplied
warranty, a licensor is not required to provide instruction
or other support for the licensee's wuse of information or
access. A person that agrees to provide support shall make
the support available in a manner and wth a quality
consistent wwth express terns of the support agreenment and,
to the extent not stated in the express terns, at a tinme and
pl ace and in a manner that is reasonable in Iight of ordinary

standards of the business, trade, or industry.

Section 613. Contracts involving publishers, dealers,
and end users.
(a) In this Section:

(1) "Dealer™ means a merchant |icensee that
receives information directly or indirectly from a
licensor for sale or license to end users.

(2) "End wuser"™ neans a licensee that acquires a
copy of the information froma dealer by delivery on a
tangible mnmedium for the licensee's own use and not for
sale, license, transmssion to third persons, or public
di splay or performance for a fee.

(3) "Publisher® mnmeans a licensor, other than a
deal er, that offers a license to an end user with respect
to information distributed by a dealer to the end user.
(b) In a contract between a dealer and an end wuser, if

the end user's right to use the information or infornational
rights is subject to a license by the publisher and there was
no opportunity to review the license before the end user

becane obligated to pay the dealer, the follow ng rules
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appl y:

(1) The contract between the end wuser and the
dealer 1is conditioned on the end user's agreenent to the
publisher's |icense.

(2) If the end user does not agree, such as by
mani festing assent, to the terns of the publisher's
license, the end user has a right to a return from the
deal er. A right wunder this paragraph is a return for
pur poses of Sections 112, 208, and 209.

(3) The dealer is not bound by the terns, and does
not receive the benefits, of an agreenent between the
publ i sher and the end user unless the deal er and end user
adopt those terns as part of the agreenent.

(c) If an agreenent provides for distribution of copies
on a tangible nmedium or in packaging provided by the
publ i sher or an authorized third party, a dealer my
di stribute those copi es and docunentation only:

(1) in the formas received; and

(2) subject to the ternms of any Iicense t he
publ i sher that the publisher provides to the dealer to be
furni shed to end users.

(d) A dealer that enters into an agreenent with an end
user is a licensor with respect to the end wuser under this

Act .

SUBPART D. LOSS AND | MPCSSI BI LI TY

Section 614. Risk of loss of copy.

(a) Except as otherwise provided in this Section, the
risk of loss as to a copy that is to be delivered to a
licensee, including a copy delivered by electronic neans,
passes to the |licensee upon its receipt of the copy.

(b) If an agreenent requires or authorizes a |licensor to

send a copy on a tangi ble nediumby <carrier, the follow ng
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rul es apply:

(1) |If the agreenent does not require the |icensor
to deliver the copy at a particular destination, the risk
of | oss passes to the licensee when the copy is duly
delivered to the carrier, even if the shipnment is under
reservation

(2) If the agreenment requires the Ilicensor to
deliver the copy at a particular destination and the copy
is duly tendered there in the possession of the carrier,
the risk of |oss passes to the |icensee when the copy is
tendered at that destination.

(3) If a tender of delivery of a copy or a shipping
docunent fails to conformto the contract, the risk of
|l oss remains with the licensor until cure or acceptance.
(c) If a copy is held by athird party to be delivered

or reproduced wthout being noved or a copy is to be
delivered by nmaking access available to a third party
resource containing a copy, the risk of |oss passes to the
| i censee upon:

(1) the licensee's receipt of a negotiable docunent
of title or other access materials covering the copy;

(2) acknow edgnent by the third party to the
licensee of the licensee's right to possession of or
access to the copy; or

(3) the licensee's receipt of a record directing the
third party, pursuant to an agreenent between the
licensor and the third party, to mneke delivery or

authorizing the third party to all ow access.

Section 615. Excuse by failure of pr esupposed
condi ti ons.

(a) Unless a party has assuned a different obligation,
delay in performance by a party, or nonperformance in whole

or part by a party, other than of an obligation to nmake
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paynments or to conformto contractual use terns, is not a
breach of contract if the delay or nonperformance is of a
performance that has been made inpracticabl e by:

(1) t he occurrence of a contingency t he
nonoccurrence of which was a basic assunption on which
the contract was nade; or

(2) conpliance in good faith wth any foreign or
donestic statute, governnental rule, regulation, or
order, whether or not it later proves to be invalid.

(b) A party claimng excuse under subsection (a) shal
seasonably notify the other party that there will be delay or
nonper f or mance.

(c) If an excuse affects only a part of a party's
capacity to performan obligation for delivery of copies, the
party cl aimng excuse shall allocate performance anong its
custoners in any nmanner that 1is fair and reasonable and
notify the other party of the estimated quota to be nade
avai |l abl e. In making the allocation, the party claimng
excuse may include the requirenents of regular custoners not
t hen under contract and its own requirenents.

(d) A party that receives notice pursuant to subsection
(b) of a material or indefinite delay in delivery of copies
or of an allocation wunder subsection (c), by notice in a
record, may:

(1) termnate and thereby discharge any executory
portion of the contract; or

(2) nodify the contract by agreeing to take the
avail abl e allocation in substitution.

(e) If, after receipt of notice under subsection (b), a
party does not nodify the contract within a reasonable tinme
not exceeding 30 days, the contract |lapses wth respect to

any performance affected.

SUBPART E. TERM NATI ON
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Section 616. Term nation: survival of obligations.

(a) Except as otherw se provided in subsection (b), on

termnation all obligations that are still executory on both

si des are di scharged.

any

(b) The follow ng survive term nation

(1) a right based on previous breach or perfornmance
of the contract;

(2) an obligation of confidentiality, nondisclosure,
or nonconpetition to the extent enforceable under other
I aw;

(3) a contractual wuse term applicable to any
licensed copy or information received from the other
party, or copies nmade of it, which are not returned or
returnable to the other party;

(4) an obligation to deliver, or di spose of
information, materials, docunentation, copies, records,
or the like to the other party, an obligation to destroy
copies, or aright to obtain information from an escrow
agent ;

(5) a choice of law or forum

(6) an obligation to arbitrate or otherw se resolve
di sputes by alternative dispute resolution procedures;

(7) a term limting the time for comencing an
action or for giving notice;

(8) an indemity termor a right related to a claim
of a type described in Section 805(d)(1);

(9) a limtation of remedy or nodification or
di scl ai mer of warranty;

(10) an obligation to provide an accounting and make
paynment due under the accounting; and

(11) any term that the agreenment provides wll

survi ve.

Section 617. Noti ce of term nati on.
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(a) Except as otherw se provided in subsection (b), a
party may not term nate a contract except on the happeni ng of
an agreed event, such as the expiration of the stated
duration, wunless the party gives reasonable notice of
termnation to the other party.

(b) An access contract may be term nated w thout giving
notice. However, except on the happening of an agreed event,
term nation requires giving reasonable notice to the |icensee
if the access contract pertains to information owned and
provided by the licensee to the licensor.

(c) A termdispensing wwth a notice required under this
Section is invalid if its operation would be unconscionable.
However, a term specifying standards for giving notice is

enforceable if the standards are not manifestly unreasonabl e.

Section 618. Term nation: enforcenent.

(a) On termnation of a license, a party in possession
or control of information, copies, or other materials that
are the property of the other party, or are subject to a
contractual obligation to be delivered to that party on
termnation, shall use commercially reasonable efforts to
deliver or hold them for disposal on instructions of that
party. |If any materials are jointly owned, the party in

possession or control shall nake them available to the joint

owners.
(b) Termnation of a license ends all right under the
license for the licensee to use or access the |licensed

information, informational rights, or copies. Continued use
of the licensed copies or exercise of termnated rights is a
breach of contract unless authorized by a termthat survives
term nati on.

(c) Each party may enforce its rights under subsections
(a) and (b) by acting pursuant to Section 605 or by judicial

process, including obtaining an order that the party or an
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of ficer of the court take the followi ng actions with respect
to any licensed information, docunentation, copies, or other
materials to be delivered:
(1) deliver or take possession of them
(2) without renoval, render wunusable or elimnate
the capability to exercise contractual rights in or use
of them
(3) destroy or prevent access to them and
(4) require that the party or any other person in
possession or control of them nake them available to the
other party at a place designated by that party which is
reasonably convenient to both parties.
(d) In an appropriate case, a court of conpetent
jurisdiction may grant injunctive relief to enforce the

parties' rights under this Section.

PART 7
BREACH OF CONTRACT
SUBPART A. GENERAL

Section 701. Breach of contract; material breach
(a) et her a party is in breach of contract is
determ ned by the agreenent or, in the absence of agreenent,
this Act. A breach occurs if a party wi thout |egal excuse
fails to performan obligation in a tinely manner, repudiates
a contract, or exceeds a contractual use term or otherw se
is not in conpliance with an obligation placed on it by this
Act or the agreenent. A breach, whether or not material,
entitles the aggrieved party to its renedies.
(b) A breach of contract is material if:
(1) the contract so provides;
(2) the breach is a substantial failure to performa
termthat is an essential elenent of the agreenent; or

(3) the circunmstances, including the |anguage of the
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agreenent, the reasonable expectations of the parties,
the standards and practices of the business, trade, or
i ndustry, and the character of the breach, indicate that:
(A) the breach caused or is likely to cause
substantial harmto the aggrieved party; or
(B) the breach substantially deprived or is
likely substantially to deprive the aggrieved party
of a significant benefit it reasonably expected
under the contract.
(c) The curul ative effect of nonmaterial breaches may be

mat eri al .

Section 702. Waiver of renmedy for breach of contract.

(a) Aclaimor right arising out of a breach of contract
may be discharged in whole or part w thout consideration by a
waiver in a record to which the party nmaking the waiver
agrees after breach, such as by manifesting assent, or which
the party making the waiver authenticates and delivers to the
ot her party.

(b) A party that accepts a perfornmance with know edge
that the performance constitutes a breach of contract and,
within a reasonable tinme after acceptance, does not notify
the other party of the breach waives all renmedies for the
br each, unl ess acceptance was nmade on the reasonable
assunption that the breach would be cured and it has not been
seasonably cured. However, a party that seasonably notifies
the other party of a reservation of rights does not waive the
rights reserved.

(c) A party that refuses a performance and fails to
identify a particular defect that is ascertainable by
reasonabl e i nspection waives the right to rely on that defect
to justify refusal only if:

(1) the other party could have cured the defect if

it were identified seasonably; or
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(2) between nerchants, the other party after refusal
made a request in a record for a full and final statenment
of all defects on which the refusing party relied.

(d) Waiver of a renedy for breach of <contract in one
performance does not waive any renedy for the sane or a
simlar breach in future performances unless the party making
t he wai ver expressly so states.

(e) A waiver may not be retracted as to the perfornance
to which the waiver applies.

(f) Except for a waiver in accordance with subsection
(a) or a waiver supported by consideration, a waiver
affecting an executory portion of a contract may be retracted
by seasonable notice received by the other party that strict
performance will be required in the future, wunless the
retraction would be wunjust in view of a material change of

position in reliance on the waiver by that party.

Section 703. Cure of breach of contract.
(a) A party in breach of contract may cure the breach at
its own expense if:

(1) the tinme for performance has not expired and the
party in breach seasonably notifies the aggrieved party
of its intent to cure and, wthin the tinme for
performance, nakes a conform ng perfornmance;

(2) the party in breach had reasonable grounds to
believe the performance would be acceptable wth or
w thout nonetary allowance, seasonably notifies t he
aggrieved party of its intent to cure, and provides a
conform ng performance within a further reasonable tine
after performance was due; or

(3) in a case not governed by paragraph (1) or (2),
the party in breach seasonably notifies the aggrieved
party of its intent to cure and pronptly provides a

conform ng performance before cancel l ation by t he


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

I e o Y = =
oo N o o WN - O

19

20
21
22
23
24
25
26
27
28
29
30
31
32

- 87- LRB9200650WHc s

aggrieved party.

(b) In a i cense ot her t han in a mass-market
transaction, if the agreenment required a single delivery of a
copy and the party receiving tender of delivery was required
to accept a nonconform ng copy because the nonconformty was
not a material breach of contract, the party in breach shal
pronptly and in good faith nmake an effort to cure if:

(1) the party in breach receives seasonable notice
of the specific nonconformty and a demand for cure of
it; and

(2) the cost of the effort to cure does not
di sproportionately exceed the direct damages caused by
the nonconformty to the aggrieved party.

(c) A party may not cancel a contract or refuse a
performance because of a breach of contract that has been
seasonably cured under subsection (a). However, notice of
intent to cure does not preclude refusal or cancellation for

t he uncured breach.

SUBPART B. DEFECTI VE COPI ES

Section 704. Copy: refusal of defective tender.

(a) Subject to subsection (b) and Section 705, tender of
a copy that is a material breach of contract permts the
party to which tender is nade to:

(1) refuse the tender

(2) accept the tender; or

(3) accept any comercially reasonable units and
refuse the rest.

(b) In a mass-market transaction that calls for only a
single tender of a copy, a |icensee nay refuse the tender if
the tender does not conformto the contract.

(c) Refusal of a tender is ineffective unless:

(1) it is nmade before acceptance;
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(2) it is mde wthin a reasonable tinme after

tender or conpletion of any permtted effort to cure; and

(3) the refusing party seasonably notifies the
tendering party of the refusal.

(d) Except in a case governed by subsection (b), a party

that rightfully refuses tender of a copy nay cancel the

contract only if the tender was a material breach of the

whol e contract or the agreenent so provides.

Section 705. Copy: contract with previous vested grant
of rights. |[If an agreenent grants a right in or permssion
to use informational rights which precedes or is otherw se
i ndependent of the delivery of a copy, the followng rules
appl y:

(1) A party may refuse a tender of a copy which is

a material breach as to that copy, but refusal of that

t ender does not cancel the contract.

(2) In a case governed by paragraph (1), the

t endering party may cure the breach by seasonably

providing a conform ng copy before the breach becones

material as to the whole contract.

(3) A breach that is mmterial with respect to a
copy allows cancellation of the <contract only if the
breach cannot be seasonably cured and is a naterial

breach of the whole contract.

Section 706. Copy: duties upon rightful refusal.

(a) Except as otherwise provided in this Section, after
rightful refusal or revocation of acceptance of a copy, the
foll ow ng rul es apply:

(1) If the refusing party rightfully cancels the
contract, Section 802 applies and all contractual use
terns continue.

(2) If the contract is not canceled, the parties
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remai n bound by all contractual obligations.

(b) On rightful refusal or revocation of acceptance of a

copy, the followng rules apply to the extent consistent with

Secti on 802:

(1) Any use, sal e, di spl ay, performance, or
transfer of the copy or information it contains, or any
failure to conply with a contractual use term is a
breach of contract. The licensee shall pay the 1|icensor
the reasonable value of any use. However, use for a
limted time within contractual wuse ternms is not a
breach, and is not an acceptance under Section 609(a)(5),
ifoit:

(A) occurs after the tendering party is
seasonably notified of refusal;

(B) is not for distribution and is solely part
of measures reasonabl e under the «circunstances to
avoid or reduce | oss; and

(© is not contrary to instructions concerning
di sposition of the copy received fromthe party in
br each.

(2) A party that refuses a copy shall:

(A) deliver the copy and all copies nade of
it, al | access mat eri al s, and docunentation
pertaining to the refused information to t he
tendering party or hold themwth reasonable care
for a reasonable tinme for disposal at that party's
i nstructions; and

(B) follow reasonable instructions of the
tendering party for returning or delivering copies,
access material, and docunentation, but instructions
are not reasonable if the tendering party does not
arrange for paynent of or rei mbur senent for
reasonabl e expenses of conpl yi ng W th t he

i nstructi ons.
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(3) If the t enderi ng party does not gi ve
i nstructions W t hin a reasonable tinme after being
notified of refusal, the refusing party, in a reasonable
manner to reduce or avoid |loss, nmay store the copies,
access material, and docunentation for the tendering
party's account or ship themto the tendering party and
is entitled to reinbursenent for reasonable costs of
storage and shi pnent.

(4) Both parties remain bound by all contractual
use terns that would have been enforceable had the
per f ormance not been refused.

(5 In conplying with this Section, the refusing
party shall act in good faith. Conduct in good faith
under this Section is not acceptance or conversion and
may not be a ground for an action for danages under the

contract.

Section 707. Copy: revocation of acceptance.

(a) A party that accepts a nonconform ng tender of a

copy may revoke acceptance only if the nonconformty is a

mat eri al breach of contract and the party accepted it:

(1) on t he reasonabl e assunption that the
nonconformty would be cured, and the nonconformty was
not seasonably cured,;

(2) during a continuing effort by the party in
breach at adjustnent and cure, and the breach was not
seasonably cured; or

(3) wthout discovery of the nonconformty, if
acceptance was reasonably induced either by the other
party's assurances or by the difficulty of discovery
bef ore accept ance.

(b) Revocation of acceptance is not effective until the

revoking party notifies the other party of the revocation.

(c) Revocation of acceptance of a copy is precluded if:
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(1) it does not occur within a reasonable tine after
the party attenpting to revoke discovers or should have
di scovered the ground for it;

(2) it occurs after a substantial change in
condition not caused by defects in the information, such
as after the party commngles the information in a manner
that nakes its return inpossible; or

(3) the party attenpting to revoke received a
substantial benefit or value fromthe information, and
t he benefit or value cannot be returned.

(d) A party that rightfully revokes has the sanme duties
and is wunder the sane restrictions as if the party had

refused tender of the copy.

SUBPART C. REPUDI ATI ON AND ASSURANCES

Section 708. Adequate assurance of perfornmance.

(a) A contract inposes an obligation on each party not
to i npair t he ot her's expectation of receiving due
performance. |f reasonable grounds for insecurity arise with
respect to the performance of either party, the aggrieved
party may:

(1) demand in a record adequate assurance of due
per f ormance; and

(2) unti | t hat assurance IS received, i f
comercially reasonabl e, suspend any performance, other
than with respect to contractual use terns, for which the
agreed return performance has not been received.

(b) Between nerchants, the reasonabl eness of grounds for
insecurity and the adequacy of any assurance offered is
determ ned according to comercial standards.

(c) Acceptance of any inproper delivery or paynment does
not inpair an aggrieved party's right to demand adequate

assurance of future performance.
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(d) After receipt of a justified demand under subsection
(a), failure, within a reasonable tine not exceeding 30 days,
to provide assurance of due perfornmance which is adequate
under t he circunstances of the particular case is a

repudi ati on of the contract under Section 709.

Section 709. Anticipatory repudi ation.

(a) If a party to a contract repudiates a perfornance
not yet due and the |loss of performance will substantially
inmpair the value of the contract to the other party, the
aggrieved party nay:

(1) await performance by the repudiating party for a
commercially reasonable tinme or resort to any renedy for
breach of contract, even if it has urged the repudiating
party to retract the repudiation or has notified the
repudi ating party that it would await 1its perfornmance;
and

(2) in either case, suspend its own perfornmance or
proceed in accordance wth Section 812 or 813, as
appl i cabl e.

(b) Repudiation includes | anguage that one party wll
not or cannot make a performance still due under the contract
or voluntary, affirmative conduct that reasonably appears to

the other party to nmake a future performance inpossible.

Section 710. Retraction of anticipatory repudiation.

(a) Arepudiating party may retract its repudiation
until its next performance is due unless the aggrieved party,
after the repudiation, has canceled the contract, materially
changed its position, or otherwise indicated t hat it
considers the repudi ation final.

(b) A retraction may be by any nethod that clearly
indicates to the aggrieved party that the repudiating party

intends to performthe contract. However, a retraction nust


SOLIMAR DFAULT BILLS NONE


10
11
12
13
14
15
16
17
18
19
20
21
22

23
24
25
26
27
28
29
30
31

- 93- LRB9200650WHc s

contain any assurance justifiably demanded under Section 708.
(c) Retraction restores a repudiating party's rights
under the contract wth due excuse and allowance to the

aggrieved party for any delay caused by the repudiation.

PART 8
REMEDI ES
SUBPART A. GENERAL

Section 801. Renedies in general.

(a) The renedies provided in this Act are cunulative,
but a party may not recover nore than once for the sane |o0ss.

(b) Except as otherwse provided in Sections 803 and
804, if a party is in breach of contract, whether or not the
breach is material, the aggrieved party has the renedies
provided in the agreenent or this Act, but the aggrieved
party shall continue to conply with any contractual use terns
with respect to information or copies received fromthe other
party which have not been returned or are not returnable to
t he other party.

(c) Rescission or a claim for rescission of t he
contract, or refusal of the information, does not preclude
and is not inconsistent with a claim for damages or other

remedy.

Section 802. Cancellation.

(a) An aggrieved party may cancel a contract if there is
a mterial breach that has not been cured or waived or the
agreenent allows cancellation for the breach.

(b) Cancellation is not effective until the canceling
party gives notice of cancellation to the party in breach
unless a delay required to notify the party would cause or
threaten material harmor loss to the aggrieved party. The

notification my be in any form reasonable under t he
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ci rcunst ances. However, in an access contract, a party may
cancel rights of access w thout notice.
(c) On cancellation, the follow ng rules apply:

(1) |If a party is in possession or control of
licensed information, docunentation, nmaterials, or copies
of licensed information, the follow ng rul es apply:

(A) A party that has rightfully refused a copy
shall comply wth Section 706(b) as to the refused
copy.

(B) A party in breach of contract which would
be subject to an obligation to deliver under Section
618, shall deliver all information, docunmentation,
materials, and copies to the other party or hold
them w th reasonable care for a reasonable tine for
di sposal at that party's instructions. The party in
breach of contract shall follow any reasonable
instructions received fromthe other party.

(© Except as ot herw se provi ded in
subparagraphs (A) and (B), the party shall conply
wi th Section 618.

(2) Al obligations that are executory on both
sides at the tinme of cancellation are discharged, but the
foll ow ng survive

(A) any right based on previous breach or
per f ormance; and

(B) the rights, duties, and renedi es descri bed
in Section 616(b).

(3) Cancellation of a license by the licensor ends

any contractual right of the Ilicensee to wuse the
information, informational rights, copies, or ot her
material s.

(4) Cancellation of a license by the |licensee ends
any contract ual right to use t he i nformati on,

informational rights, copies, or other materials, but the
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licensee may use the information for a limted tine after
the license has been canceled if the use:

(A) is wthin contractual use terns;

(B) is not for distribution and is solely part
of measures reasonabl e under the circunstances to
avoid or reduce |oss; and

(© is not contrary to instructions received
fromthe party in breach concerning disposition of
t hem
(5) The | i censee shall pay the licensor the

reasonabl e val ue of any use after cancellation permtted
under paragraph (4).
(6) The obligations under this subsection apply to
all information, informational rights, docunentation,
materials, and copies received by the party and any
copi es nmade therefrom
(d) Atermproviding that a contract may not be cancel ed
precl udes cancell ation but does not |imt other renedies.

(e) Unless a contrary intention clearly appears, an
expression such as "cancellation", "rescission", or the Iike
may not be construed as a renunciation or discharge of a

claimin damages for an antecedent breach.

Section 803. Contractual nodification of remedy.
(a) Except as otherwi se provided in this Section and in
Section 804:

(1D an agreenent may provide for renedies in
addition to or in substitution for those provided in this
Act and may limt or alter the neasure of damages
recoverable wunder this Act or a party's other renedies
under this Act, such as by precluding a party's right to
cancel for breach of <contract, Ilimting renedies to
returning or delivering copies and repaynent of the

contract fee, or l[imting renedies to repair or
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repl acenent of the nonconform ng copies; and

(2) resort to a contractual renedy is optional
unl ess the renedy is expressly agreed to be exclusive, in
which case it is the sole renedy.

(b) Subject to subsection (c), if performance of an
exclusive or limted renedy causes the renedy to fail of its
essential purpose, the aggrieved party may pursue other
remedi es under this Act.

(c) Failure or unconscionability of an agreed exclusive
or limted renmedy makes a term disclaimng or limting
consequential or incidental damages unenforceable unless the
agr eenent expressly makes the disclainmer or limtation
i ndependent of the agreed renedy.

(d) Consequential damages and incidental damages may be

excluded or Ilimted by agreenent unless the exclusion or
limtation is unconscionabl e. Exclusion or I|imtation of
consequential damages for personal injury in a consuner

contract for a conputer programthat is subject to this Act
and IS cont ai ned in consuner goods is prima facie
unconsci onabl e, but exclusion or Iimtation of damages for a

comrercial loss i s not unconsci onabl e.

Section 804. Liquidation of damages.

(a) Damages for breach of contract by either party may
be |Iiquidated by agreenent in an anount that is reasonable in
[ight of:

(1) the loss anticipated at the tine of contracting;

(2) the actual |oss; or

(3) the actual or anticipated difficulties of
proving loss in the event of breach.

(b) If atermliquidating damages i s unenforceabl e under
this subsection, the aggrieved party nay pursue the renedies
provided in this Act, except as limted by other terns of the

contract.
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(c) If a party justifiably withholds delivery of copies
because of the other party's breach of contract, the party in
breach is entitled to restitution for any anmount by which the
sum of the paynents it nmade for the copi es exceeds the anount
of the |Iiquidated damages payable to the aggrieved party in
accordance wth subsection (a). The right to restitution is
subject to offset to the extent that the aggrieved party
est abl i shes:

(1) aright to recover danmages other than under
subsection (a); and

(2) the amount or value of any benefits received by
the party in breach, directly or indirectly, by reason of

t he contract.

(d) Atermthat does not |iquidate danages, but that
limts danmages available to the aggrieved party, nust be

eval uat ed under Section 803.

Section 805. Limtation of actions.

(a) Except as otherw se provided in subsection (b), an
action for Dbreach of contract nust be comenced within the
| ater of four years after the right of action accrues or one
year after the breach was or shoul d have been di scovered, but
not later than five years after the right of action accrues.

(b) If +the original agreenent of the parties alters the
period of limtations, the follow ng rules apply:

(1) The parties may reduce the period of limtation
to not less than one year after the right of action
accrues but may not extend it.

(2) I n a consuner contract, the period of
[imtation may not be reduced.

(c) Except as otherw se provided in subsection (d), a
right of action accrues when the act or om ssion constituting
a breach of contract occurs, even if the aggrieved party did

not know of the breach. A right of action for breach of
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warranty accrues when tender of delivery of a copy pursuant
to Section 606, or access to the information, occurs.
However, if the warranty expressly extends to future
performance of the information or a copy, the right of action
accrues when the performance fails to conform to the
warranty, but not later than the date the warranty expires.
(d) In the follow ng cases, a right of action accrues on
the later of the date the act or omssion constituting the
breach of contract occurred or the date on which it was or
shoul d have been di scovered by the aggrieved party, but not
earlier than the date for delivery of a copy if the claim
relates to information in the copy:
(1) a breach of warranty against third-party clains
for:
(A) infringement or m sappropriation; or
(B) libel, slander, or the like;
(2) a breach of contract involving a party's
di scl osure or m suse of confidential information; or
(3) a failure to provide an indemity or to perform
anot her obligation to protect or defend against a
third-party claim
(e) If an action comenced wthin the peri od of
limtation is so concluded as to | eave avail able a renedy by
anot her action for the sane breach of contract, the other
action my be comrenced after expiration of the period of
[imtation if the action is commenced within six nonths after
conclusion of the first action, wunless the action was
concluded as a result of voluntary di sconti nuance or
dism ssal for failure or neglect to prosecute.
(f) This Section does not alter the |law on tolling of
the statute of limtations and does not apply to a right of

action that accrued before the effective date of this Act.

Section 806. Renedi es for fraud. Renedi es for materi al
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m srepresentation or fraud include all renedies available

under this Act for nonfraudul ent breach of contract.

SUBPART B. DAMAGES

Section 807. Measurenent of damages in general

(a) Except as otherwise provided in the contract, an
aggrieved party may not recover conpensation for that part of
a loss which could have been avoided by taking neasures
reasonabl e wunder the circunstances to avoid or reduce | oss.
The burden of establishing a failure of the aggrieved party
to take neasures reasonabl e under the circunstances is on the
party in breach of contract.

(b) A party may not recover:

(1) consequential damages for |osses resulting from
the content of published informational content unless the
agreenent expressly so provides; or

(2) damages that are specul ative.

(c) The renedy for breach of contract for disclosure or
m suse of information that is a trade secret or in which the
aggrieved party has a right of confidentiality includes as
consequential damages conpensation for the benefit obtained
as a result of the breach

(d) For purposes of this Act, market value is determ ned
as of the date of breach of contract and the place for
per f or mance.

(e) Danmages or expenses that relate to events after the
date of entry of judgnent nust be reduced to their present
value as of that date. In this subsection, "present val ue"
means the anmount, as of a date certain, of one or nore sums
payabl e in the future or the value of one or nore
performances due in the future, discounted to the date
certain. The discount is determned by the interest rate

specified by the parties in their agreenent unless that rate
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was manifestly unreasonable when the agreenent was entered
i nto. O herwi se, the di scount IS det er m ned by a
comercially reasonable rate that takes into account the
ci rcunst ances of each case when the agreenent was entered

i nto.

Section 808. Licensor's danmages.

(a) In this Section, "substitute transaction"” neans a
transaction by the licensor which would not have been
possi ble except for the |licensee's breach and whi ch

transaction is for the sanme information or informational
rights with the sane contractual use terns as the transaction
to which the licensee's breach applies.

(b) Except as otherwise provided in Section 807, a
breach of contract by a licensee entitles the licensor to
recover the follow ng conpensation for |osses resulting in
the ordinary course fromthe breach, |ess expenses avoi ded as
a result of the breach, to the extent not otherw se accounted
for under this subsection

(1) damages neasured in any conbination of the
foll ow ng ways but not to exceed the contract fee and the
mar ket val ue of other consideration required under the
contract for the performance that was the subject of the
br each:

(A) the amount of accrued and unpaid contract
fees and the market wvalue of other consideration
earned but not received for:

(1) any performance accepted by t he

i censee; and

(1i) any performance to which Section 604

applies;
(B) for per f or mances not gover ned by
subparagraph (A), if the Ilicensee repudiated or

wongfully refused the performance or the |icensor
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rightfully cancel ed and the breach nmakes possible a
substitute transaction, the anmount of |loss as
determ ned by contract fees and the market val ue of
other consideration required under the contract for
t he performance | ess:

(i) the contract fees and market val ue of
ot her consideration received froman actual and
comercially reasonabl e substitute transaction
entered into by the licensor in good faith and
W t hout unreasonabl e del ay; or

(ii1) the market value of a comrercially

reasonabl e hypot hetical substitute transaction;

(© for per f or mances not gover ned by
subparagraph (A), if the breach does not nake
possible a substitute transaction, Jlost profit,
i ncludi ng reasonable overhead, that the |I|icensor

woul d have realized on acceptance and full paynent
for performance that was not delivered to the
| i censee because of the licensee's breach; or

(D) damages calculated in any reasonabl e
manner; and

(2) consequential and incidental damages.

Section 809. Licensee's damages.

(a) Subject to subsection (b) and except as otherw se
provided in Section 807, a breach of contract by a |I|icensor
entitles the licensee to recover the follow ng conpensation
for losses resulting in the ordinary course from the breach
or, if appropriate, as to the whole contract, |ess expenses
avoided as a result of the breach to the extent not otherw se
accounted for under this Section:

(1) damages neasured in any conbination of the
foll ow ng ways, but not to exceed the market value of the

performance that was the subject of the breach plus
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restitution of any anounts paid for performance not

received and not accounted for wthin the indicated

recovery:

(b)

contract

(A) with respect to performance that has been
accepted and the acceptance not rightfully revoked,
t he value of the performance required | ess the val ue
of the perfornmance accepted as of the tine and pl ace
of accept ance;

(B) wth respect to performance that has not
been rendered or that was rightfully refused or
acceptance of which was rightfully revoked:

(i) the anobunt of any paynents nade and
the value of other consideration given to the
licensor with respect to that performance and
not previously returned to the |icensee;

(1i) the market value of the performance
|l ess the contract fee for that performance; or

(ri1) the cost of a comercially
reasonabl e substitute transaction l|ess the
contract fee under the breached contract, if
the substitute transaction was entered into by
the licensee in good faith and wi t hout

unreasonable delay for substantially simlar

information wth the same contractual use
terns; or
(© danmges cal cul at ed in any reasonable

manner; and
(2) incidental and consequential damages.
The amount of damages nust be reduced by any wunpaid

fees for performance by the |icensor which has been

accepted by the |icensee and as to which the acceptance has

not been rightfully revoked.

Section 810. Recoupnent.
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(a) Except as otherwi se provided in subsection (b), an
aggrieved party, wupon notifying the party in breach of
contract of its intention to do so, may deduct all or any
part of the damages resulting from the breach from any
paynments still due under the sane contract.

(b) If a breach of <contract is not material wth
reference to the particular performance, an aggrieved party
may exercise its rights under subsection (a) only if the
agreenent does not require further affirmative performance by
the other party and the anount of damages deducted can be

readi ly |iquidated under the agreenent.

SUBPART C. REMEDI ES RELATED TO PERFORMANCE

Section 811. Specific performance.

(a) Specific performance may be ordered:

(1) if the agreenent provides for that renedy, other
than an obligation for the paynent of noney;

(2) if the contract was not for personal services
and the agreed performance i s uni que; or

(3) in other proper circunstances.

(b) An order for specific performance nmay contain any
conditions considered just and must provi de adequat e
safeguards consistent wth the contract to protect the
confidentiality of i nformation, i nformation, and

i nformational rights of both parties.

Section 812. Conpleting perfornmance.
(a) On breach of contract by a I|icensee, the |icensor
may:
(1) identify to the contract any conform ng copy not
already identified if, at the tine the licensor |earned
of the breach, the copy was in its possession;

(2) in the exercise of reasonabl e commer ci al
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judgnment for purposes of avoiding |oss and effective
realization on effort or investnent, conpl ete t he
information and identify it to the contract, cease work
onit, relicense or dispose of it, or proceed in any
ot her commercially reasonabl e manner; and

(3) pursue any renedy for breach that has not been
wai ved.
(b) On breach by a licensee, both parties remain bound

by all contractual use terns.

Section 813. Continuing use. On breach of contract by a
licensor, the follow ng rules apply:

(1) A licensee that has not canceled the contract
may continue to use the information and infornational
rights wunder the contract. |If the |licensee continues to
use the information or informational rights, the |icensee
is bound by all ternms of the contract, i ncl udi ng
contractual wuse terns, obligations not to conpete, and
obligations to pay contract fees.

(2) The licensee may pursue any renmedy for breach
whi ch has not been wai ved.

(3) The licensor's rights remain in effect but are
subject to the licensee's renedy for breach, including

any right of recoupnent or setoff.

Section 814. Discontinuing access. On material breach
of an access contract or if the agreenment so provides, a
party may discontinue all contractual rights of access of the
party in breach and direct any person that is assisting the

performance of the contract to discontinue its perfornmance.

Section 815. Right to possession and to prevent use.
(a) On cancellation of a license, the licensor has the

right:
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(1) to possession of all copies of the |Iicensed
information in the possession or control of the |icensee
and any other materials pertaining to that information
whi ch by contract are to be returned or delivered by the
licensee to the licensor; and

(2) to prevent the continued exercise of contractual
and informational rights in the licensed information
under the license.

(b) Except as otherwise provided in Section 814, a
|icensor may exercise its rights under subsection (a) w thout
judicial process only if this can be done:

(1) without a breach of the peace;

(2) without a foreseeable risk of personal injury or
significant physical danmage to information or property
other than the licensed information; and

(3) in accordance with Section 816.

(c) In ajudicial proceeding, the court nmay enjoin a
licensee in breach of contract fromcontinued use of the
information and informational rights and nay order the
licensor or a judicial officer to take the steps described in
Section 618.

(d) A party has a right to an expedited judicial hearing
on a request for prejudgnent relief to enforce or protect its
rights under this Section.

(e) The right to possession under this Section is not
available to the extent that the information, before breach
of the license and in the ordinary course of performance
under the license, was so altered or conm ngled that the
information is no |longer identifiable or separable.

(f) A licensee that provides information to a |icensor
subject to contractual wuse terns has the rights and is
subject to the limtations of a licensor under this Section

with respect to the information it provides.
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Section 816. Limtations on electronic self-help.

(a) In this Section, "electronic self-help" nmeans the
use of electronic neans to exercise a licensor's rights under
Section 815(b).

(b) ©On cancellation of a license, electronic self-help
is not permtted, except as provided in this Section.
El ectronic self-help IS pr ohi bi t ed in mass- mar ket
transacti ons.

(c) If the parties agree to permt electronic self-help,
the licensee shall separately nanifest assent to a term
aut hori zing use of electronic self-help. The term nust:

(1) provide for notice of exercise as provided in
subsection (d);

(2) state the nane of the person designated by the
licensee to which notice of exercise nust be given and
the manner in which notice nust be given and place to
whi ch notice nust be sent to that person; and

(3) provide a sinple procedure for the licensee to
change the desi gnated person or place.

(d) Before resorting to electronic self-help authorized
by a termof the license, the licensor shall give notice in a
record to the person designated by the |licensee stating:

(1) t hat t he l[icensor intends to resort to
electronic self-help as a renedy on or after 15 days
followi ng receipt by the Iicensee of the notice;

(2) the nature of the clainmed breach that entitles
the licensor to resort to self-help; and

(3) the nane, title, and address, including direct
t el ephone nunber, facsimle nunber, or e-mail address, to
whi ch the Iicensee may communi cate concerning the clainmed
br each.

(e) A licensee may recover direct and incidental danages
caused by wongful use of electronic self-help. The |icensee

may al so recover consequential damages for wongful use of
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el ectronic self-help, whether or not those danmages are
excluded by the terns of the license, if:

(1) within the period specified in subsection
(d)(1), the Ilicensee gives notice to the licensor's
designated person describing in good faith the general
nature and magni tude of damages;

(2) the licensor has reason to know the damages of
the type described in subsection (f) may result fromthe
wrongful use of electronic self-help; or

(3) the licensor does not provide the notice
required in subsection (d).

(f) Even if the licensor conplies with subsections (c)
and (d), electronic self-help may not be used if the |icensor
has reason to know that its use will result in substantial
injury or harmto the public health or safety or grave harm
to the public interest substantially affecting third persons
not involved in the dispute.

(g) A court of conpetent jurisdiction of this State
shal | give pronpt consideration to a petition for injunctive
relief and may enjoin, tenporarily or permanently, the
I i censor from exercising electronic self-help even if
authorized by a license term or enjoin the |icensee from
m sappropriation or m suse of conputer information, as may be
appropriate, upon consideration of the follow ng:

(1) grave harm of the kinds stated in subsection
(f), or the threat thereof, whether or not the |icensor
has reason to know of those circunstances;

(2) irreparable harmor threat of irreparable harm
to the licensee or |icensor;

(3) that the party seeking the relief is nore likely
than not to succeed under its claimwhen it is finally
adj udi cat ed;

(4) that all of the conditions to entitle a person

to the relief under the laws of this State have been
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fulfilled; and

(5) that the party that may be adversely affected is
adequately protected against loss, including a |oss
because of m sappropriation or msuse of conputer
information, that it may suffer because the relief 1is
granted under this Act.

(h) Before breach of contract, rights or obligations
under this Section my not be waived or varied by an
agreenent, but the parties, in the term referred to in
subsection (c), may specify additional provisions nor e
favorable to the |icensee.

(i) This Section does not apply if the licensor obtains
possession of a copy without a breach of the peace and the

electronic self-help is wused solely wth respect to that

copy.

PART 9
M SCELLANEQUS PROVI SI ONS

Section 901. Severability. [If any provision of this Act
or its application to any person or circunstances is held
invalid, the invalidity does not affect other provisions or
applications of this Act which can be given effect wthout
the invalid provision or application, and to this end the

provi sions of this Act are severable.

Section 902. (Blank.)

Section 903. (Blank.)

Section 904. Previ ous rights and transacti ons.

Contracts that are enforceable and rights of action that

accrue before the effective date of this Act are governed by

the lawthen in effect wunless the parties agree to be


SOLIMAR DFAULT BILLS NONE


1

governed by this Act.

-109-

LRB9200650WHc s


SOLIMAR DFAULT BILLS NONE


