92_HB2146 LRB9206826JSpc

62

© 00 ~N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
26
27
28
29
30

AN ACT concerning | endi ng practices.

Be it enacted by the People of the State of |Illinois,

represented in the General Assenbly:

Section 1. Short title. This Act may be cited as the

Home Loan Col |l ateral Fund Act.

Section 5. Definitions. For purposes of this Act:

"Financial institution" neans a bank, credit union,
i nsurance conpany, nortgage banki ng conpany, savings bank, or
savi ngs and | oan associ ation, that operates or has a place of
business in this State.

"Fund" neans, unless the context requires otherw se, the
Hone Loan Col | ateral Fund established by this Act.

"Hone | oan" neans a | oan, other than an open-end credit
plan or a reverse nortgage transaction, for which (i) the
princi pal anmount of the loan does not exceed 50% of the
conformng loan size limt for a single-famly dwelling as
established from tine to time by the Federal National
Mort gage Association, (ii) the borrower is a natural person,
(iii) the debt 1is incurred by the borrower primarily for
personal, famly, or household purposes, and (iv) the loan is
secured by a nortgage or deed of trust on real estate upon
which there is located or there is to be located a dwelling
consisting of one to four famly wunits or a dwelling

consi sting of condom nium or cooperative units.

Section 10. Honme Loan Col |l ateral Fund. The Honme Loan
Collateral Fund is <created as a special fund in the State
treasury. The Fund shall be admnistered by the State
Treasurer to provide collateral for Illinois citizens who
have applied for a hone loan froma financial institution or

who have an existing honme |loan that requires additional
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security to avoid foreclosure or other adverse action. Al |
interest earned from the investnent or deposit of nobneys
accunul ated in the Fund shall, pursuant to Section 4.1 of the
State Finance Act, be deposited into the Fund. The State
Treasurer shall transfer fromthe General Revenue Fund to the
Fund an anount equal to the full anount of noneys
appropriated by the General Assenbly for transfer to the
Fund.

Section 15. Adm nistration.
(a) The State Treasurer shall admnister the Fund as
fol | ows:

(1) Upon application by a financial institution

extending a hone loan to an Illinois <citizen purchasing
a honme in Illinois, the State Treasurer may pl edge a
portion of the Fund to the financial institution. The

anount of the Fund pledged to secure a hone | oan shal
not exceed 10% of the appraised value of the hone. I n
order for a hone loan to qualify for collateralization
fromthe Fund, the financial institution making the |oan
must certify to the State Treasurer that the financial
institution would not offer the borrower a hone |oan
pur suant to the financial institution's prevailing
credit standards wthout the pledge of addi ti onal
collateral fromthe Fund.

(2) The State Treasurer shall give priority for
pl edges made under this subsection (a) to Dborrowers
seeking to refinance |loans that, in the sole opinion of
the State Treasurer, may have been nade in violation of
item (2) of subsection (i) of Section 4-5 of the
Residential Mrtgage License Act of 1987 or subsection
(e) of Section 3 of the Illinois Fairness in Lending Act.
This determ nation shall be nade in the sole discretion

of the State Treasurer and shall not be construed to
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grant to any person a private right of action under any

law, nor shall the determ nation or the application for

the determ nation be used as evidence in any judicial or
adm ni strative proceedi ng.

(b) Upon application by a financial institution, the
State Treasurer may pledge a portion of the Fund to a
financial institution that has mde a honme loan to an
I[Ilinois citizen who has failed to nake paynents on the hone
loan as a result of a tenporary layoff or disability. To
qualify under this subsection (b), the borrower nust have
resuned meking paynments on the hone | oan and have nmade at
| east 2 consecutive paynents at the tine of application. The
pl edge fromthe Fund nust be used to secure the paynents on
the home | oan that are past due. The anmount of the Fund that
is pledged to a financial institution for a honme | oan shal
not exceed the anount of the nortgage paynents that are past
due.

(c) No nore than 3% of the Fund may be pledged to secure
home loans that are or would be outstanding fromany one
financial institution at any point in tinmne.

(d) The State Treasurer's costs to admnister the Fund
may be paid fromthe Fund. The anmount paid fromthe Fund for
this purpose my not exceed 5% of the anobunt of the Fund in

any one State fiscal year.

Section 20. Participation by financial institutions. A
financial institution may not be conpelled in any instance to
apply for a pledge of collateral fromthe Fund or to nodify
its credit standards with respect to any pending application
for a hone loan as a result of its decision to apply or not
to apply for a pledge of <collateral from the Fund. The
acceptance of a pledge of collateral fromthe Fund does not
prohibit the financial institution fromexercising collection

actions or fromtaking other adverse action with respect to a
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hone loan if the status of the honme |oan deteriorates

subsequent to the acceptance of the pledge fromthe Fund.

Section 25. Rules and procedures. The State Treasurer
shal | establish rules and procedures for the admnistration
of the Fund and this Act including, but not limted to, the
process by which a financial institution my apply for a
pl edge of a portion of the Fund and the process or criteria
that the State Treasurer may enploy in approving or denying

an application by a financial institution.

Section 90. The State Finance Act is anended by addi ng

Section 5.545 as fol |l ows:

(30 ILCS 105/5. 545 new)
Sec. 5.545. The Honme Loan Collateral Fund. This Fund is

not subject to the provisions of subsection (c) of Section 5.

Section 92. The Residential Mrtgage License Act of 1987
i s anended by changing Sections 1-4, 1-5, 4-1, 4-5, 4-6, 4-8,
and 6-2 and adding Sections 4-8.1, 4-8.2, 4-8.3, 4-8.4,
4-8. 5, 4-8.6, 4-8.7, 4-8.8, 4-8.9, 4-8.10, 4-8.11, and 6-4

as foll ows:

(205 I'LCS 635/1-4) (fromCh. 17, par. 2321-4)

Sec. 1-4. Definitions.

(a) "Residential real property" or "residential real
estate" shall nmean real property located in this State
i nproved by a one-to-four famly dwelling used or occupied,
wholly or partly, as the honme or residence of one or nore
persons and my refer, subject to regulations of t he
Comm ssioner, to uninproved real property upon which those
ki nds dwellings are to be constructed.

(b) "Making a residential nortgage |loan" or "funding a
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residential nortgage |loan" shall nean for conpensation or
gain, either directly or indirectly, advancing funds or
making a commtnent to advance funds to a | oan applicant for
a residential nortgage | oan.

(c) "Soliciting, processing, placing, or negotiating a
residential nortgage loan" shall nean for conpensation or
gain, either directly or indirectly, accepting or offering to
accept an application for a residential nortgage |oan,
assisting or offering to assist in the processing of an
application for a residential nortgage | oan on behalf of a
borrower, or negotiating or offering to negotiate the terns
or conditions of a residential nortgage |oan with a | ender on
behalf of a borrower including, but not |limted to, the
subm ssion of credit packages for the approval of |[|enders,
t he preparation of residential nortgage |oan closing
docunents, including a closing in the nane of a broker.

(d) "Exenpt entity" shall nean the foll ow ng:

(1) (i) Any banking organi zation or foreign banking
corporation licensed by the Illinois Conm ssioner of
Banks and Real Estate or the United States Conptroller of
the Currency to transact business in this State; (ii) any
national bank, federally chartered savings and |oan
associ ation, federal savings bank, federal credit union;
(ti1) any pension trust, bank trust, or bank trust
conpany; (iv) any savings and | oan associ ation, savings
bank, or credit union organized under the laws of this or
any other state; (v) any |Illinois Consuner |Install nment
Loan Act licensee; (vi) any insurance conpany authorized
to transact business in this State; (vii) any entity
engaged solely in commercial nortgage lending; (viii) any
service corporation of a savings and | oan associ ation or
savi ngs bank organi zed under the laws of this State or
the service corporation of a federally chartered savi ngs

and | oan associ ation or savings bank having its principal
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pl ace of business in this State, other than a service
corporation |licensed or entitled to reciprocity under the
Real Estate License Act of 2000; or (ix) any first tier
subsidiary of a bank, the charter of which is issued
under t he I11inois Banki ng Act by the Illinois
Comm ssi oner of Banks and Real Estate, or the first tier
subsidiary of a bank chartered by the United States
Comptroller of the Currency and that has its principal
pl ace of business in this State, provided that the first
tier subsidiary is regularly examned by the 1Illinois
Comm ssi oner of Banks and Real Estate or the Conptroller
of the Currency, or a consuner conpliance examnation 1is
regul arly conducted by the Federal Reserve Board.

(2) Any person or entity that etther-{(t)-has-a
physt eal - presence-in-tttinots-or-(tt) does not originate
nortgage |loans in the ordinary course of business naking
or acquiring residential nortgage loans with his or her
or its own funds for his or her or its own investnent
wi thout intent to make, acquire, or resell nore than 10
residential nortgage |loans in any one cal endar year.

(3) (Blank) Any--person--enployed-by-a-tiecensee-teo
asstst-in-the-perfornance-of-the-acettvities-regul ated--by
this-- Aet--who--is--conpensat ed- t n- any- nanner - by- enl y- one
It eensee.

(4) Any person |licensed pursuant to the Real Estate
Li cense Act of 2000, who engages only in the taking of
applications and credit and appraisal information to
forward to a licensee or an exenpt entity under this Act
and who is conpensated by either a |licensee or an exenpt
entity under this Act, but is not conpensated by either
the buyer (applicant) or the seller.

(5 Any individual, corporation, partnership, or
other entity that originates, services, or br okers

residential nortgage loans, as these activities are
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defined in this Act, and who or which receives no

conpensation for those activities, subject to t he

Comm ssioner's regulations wwth regard to the nature and

anount of conpensati on.

(6) A person who prepares supporting docunentation

for a residential nortgage |oan application taken by a

Iicensee and performs mnisterial functions pursuant to

specific i nstructions of the |licensee who neither

requires nor permts the preparer to exercise his or her

di scretion or judgnent; provided that this activity is

engaged in pursuant to a binding, witten agreenent

between the |icensee and the preparer that:
(A) holds the Ilicensee fully accountable for
the preparer's action; and
(B) otherwise neets the requirements of this
Section and this Act, does not undermne the
purposes of this Act, and is approved by the
Comm ssi oner.

(e) "Licensee" or "residential nortgage |licensee" shal
mean a person, partnership, association, corporation, or any
other entity who or which is licensed pursuant to this Act to
engage in the activities regulated by this Act.

(f) "Mortgage loan", "residential nortgage |oan", or
"honme nortgage |oan" shall nean a loan to or for the benefit
of any natural person nmade primarily for personal, famly, or
househol d use, primarily secured by either a nortgage on
residential real property or certificates of stock or other
evi dence of ownership interests in and proprietary |eases
from cor por at i ons, partnerships, or Jlimted liability
conpani es forned for the purpose of cooperative ownership of
residential real property, all located in Illinois.

(g) "Lender™ shal | mean any person, partnership,
associ ation, corporation, or any other entity who either

| ends or invests noney in residential nortgage | oans.
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(h) "Utimte equitable owner" shall nmean a person who,
directly or indirectly, owns or controls an owner shi p
i nt er est in a corporation, foreign corporation, alien
busi ness organi zation, trust, or any other form of Dbusiness
or gani zati on regardl ess of whether the person owns or
controls the ownership interest through one or nore persons
or one or nore proxies, powers of attorney, nom nees,
corporations, associations, partnerships, trusts, joint stock
conpanies, or other entities or devices, or any conbination
t her eof .

(1) "Residential nortgage financing transaction” shal
mean the negotiation, acquisition, sale, or arrangenent for
or the offer to negotiate, acquire, sell, or arrange for, a
resi denti al nortgage loan or residential nortgage |oan
conmmi t ment .

(j) "Personal residence address" shall nean a street
address and shall not include a post office box nunber.

(k) "Residential nortgage |oan commtnent” shall nean a
contract for residential nortgage |oan financing.

(1) "Party to a resi denti al nort gage fi nanci ng
transaction" shall nean a borrower, |ender, or |oan broker in
a residential nortgage financing transaction.

(m "Paynments" shall nean paynent of all or any of the
follow ng: principal, interest and escrow reserves for taxes,
insurance and other related reserves, and rei nbursenent for
| ender advances.

(n) "Comm ssioner"” shall nmean the Comm ssioner of Banks
and Real Estate or a person authorized by the Comm ssioner,
the O fice of Banks and Real Estate Act, or this Act to act
in the Conm ssioner's stead.

(o) "Loan br okeri ng", "br okering", or "br oker age
service" shall nmean the act of helping to obtain from anot her
entity, for a borrower, a |oan secured by residential real

estate situated in Illinois or assisting a borrower in
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obtaining a |loan secured by residential real estate situated
inlllinois in return for consideration to be paid by either
the Dborrower or the Ilender including, but not limted to,
contracting for the delivery of residential nortgage |oans to
a third party lender and soliciting, processing, placing, or

negoti ati ng residential nortgage | oans.

(p) "Loan broker" or "broker" shall nean a person,
partnership, association, corporation, or |imted liability
conpany, ot her t han t hose per sons, part ner shi ps,
associ ations, corporations, or limted liability conpanies

exenpted from |icensing pursuant to Section 1-4, subsection
(d), of this Act, who perforns the activities described in
subsections (c) and (o) of this Section.

(q) "Servicing" shall nmean the collection or remttance
for or the right or obligation to collect or remt for any
| ender, noteowner, noteholder, or for a Ilicensee's own
account, of paynents, interests, principal, and trust itens
such as hazard insurance and taxes on a residential nortgage
| oan in accordance with the terns of the residential nortgage
| oan; and includes |oan paynent foll ow up, delinquency | oan
followup, loan analysis and any notifications to t he
borrower that are necessary to enable the borrower to keep
the loan current and in good standing.

(r) "Full service office" shall nmean office and staff in
[1linois reasonabl y adequat e to handl e efficiently
communi cations, questions, and other matters relating to any

application for, or an existing honme nortgage secured by

residential real estate situated in Illinois with respect to
which the Ilicensee is brokering, f undi ng ori gi nating,
purchasing, or servicing. The managenent and operation of

each full service office nust include observance of good
busi ness practices such as adequate, organi zed, and accurate
books and records; anple phone Ilines, hours of business,

staff training and supervision, and provision for a nechani sm
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to resolve consuner inquiries, conplaints, and problens. The
Comm ssioner shall issue regulations wth regard to these
requi renents and shall include an evaluation of conpliance
with this Section in his or her periodic exam nation of each
| i censee.

(s) "Purchasing" shall nmean the purchase of conventi onal
or governnent-insured nortgage | oans secured by residential
real estate situated in Illinois fromeither the |ender or
fromthe secondary market.

(t) "Borrower" shall nean the person or persons who seek
the services of a |oan broker, originator, or |ender.

(u) "Oiginating" shall nean the issuing of commtnents
for and funding of residential nortgage | oans.

(v) "Loan brokerage agreenent” shall nean a witten
agreenent in which a broker or |oan broker agrees to do
either of the foll ow ng:

(1) obtain a residential nortgage loan for the

borrower or assist the bor r ower in obt ai ni ng a

residential nortgage | oan; or

(2) <consider nmeking a residential nortgage loan to

t he borrower.

(w) "Advertisenent" shal | mean t he at t enpt by
publ i cati on, di ssem nati on, or circulation to induce,
directly or indirectly, any person to ent er into a

residential nortgage |oan agreenent or residential nortgage
| oan br okerage agreenent relative to a nortgage secured by
residential real estate situated in Illinois.

(x) "Board" neans *-Restdenttal--Mrtgage--Board”-shall

rean the Residential Mdirtgage Board renaned the Residential

Mbrt gage Adnministration and Disciplinary Board by this

anendatory Act of the 92nd GCeneral Assenbly ereated--in

Seetton-1-5-of -t hi s- Act.
(y) "CGovernnent-insured nortgage |oan" shall nean any

nortgage | oan made on the security of residential real estate
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i nsured by the Departnent of Housing and Urban Devel opnent or
Farmers Hone Loan Admnistration, or guaranteed by the
Vet erans Adm ni stration.

(z) "Annual audit" shall nmean a certified audit of the
licensee's books and records and systens of internal control
performed by a certified public accountant in accordance with
generally accepted accounting principles and general ly
accepted auditing standards.

(aa) "Financial institution" shall mnean a savings and
| oan associ ation, savings bank, <credit wunion, or a bank
organi zed wunder the Jlaws of Illinois or a savings and | oan
associ ation, savings bank, credit union or a bank organized
under the laws of the United States and headquartered in
I11inois.

(bb) "Escrow agent" shall nmean a third party, individual
or entity charged with the fiduciary obligation for holding
escrow funds on a residential nortgage |oan pending final
payout of those funds in accordance with the terns of the
residential nortgage | oan.

(cc) "Net worth" shall have the nmeani ng ascribed thereto
in Section 3-5 of this Act.

(dd) "Affiliate" shall nean:

(1) any entity that directly controls or is
controlled by the Iicensee and any ot her conpany that 1is
directly affecting activities regulated by this Act that
is controlled by the conpany that controls the |icensee;

(2) any entity:

(A that IS controll ed, directly or
indirectly, by a trust or otherw se, by or for the
benefit of shar ehol ders who beneficially or
otherwise control, directly or indirectly, by trust
or otherwise, the Ilicensee or any conpany that
controls the licensee; or

(B) amjority of the directors or trustees of
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which constitute a mpjority of the persons hol di ng

any such office with the Ilicensee or any conpany

that controls the |icensee;

(3) any conpany, including a real estate investnent
trust, that 1is sponsored and advised on a contractual
basis by the licensee or any subsidiary or affiliate of
the |icensee.

The Commi ssioner may define by rule and regulation any
ternms used in this Act for the efficient and cl ear
adm ni stration of this Act.

(ee) "First tier subsidiary" shall be defined by
regul ation incorporating the conparable definitions used by
the Ofice of the Conptroller of the Currency and the
II'linois Comm ssioner of Banks and Real Estate.

(ff) "Gross delinquency rate" nmeans t he quoti ent
determined by dividing (1) the sum of (i) the nunber of
governnent-insured residential nortgage |oans funded or
purchased by a licensee in the preceding cal endar year that
are delinquent and (ii) t he nunber of conventi onal
residenti al nmortgage |oans funded or purchased by the
licensee in the preceding cal endar year that are delinquent
by (2) the sum of (i) the nunber of governnent-insured
residential nortgage |loans funded or purchased by t he
licensee in the preceding cal endar year and (ii) the nunber
of conventional residential nortgage | oans f unded or
purchased by the licensee in the precedi ng cal endar year.

(gg) "Delinquency rate factor" neans the factor set by
rule of the Comm ssioner that is multiplied by the average
gross delinquency rate of licensees, determ ned annually for
the i medi ately precedi ng cal endar year, for the purpose of
determ ni ng whi ch licensees shall be examned by the
Comm ssi oner pursuant to subsection (b) of Section 4-8 of
this Act.

(hh) "Equity stripping" neans to assist a person in
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obtaining a | oan secured by the person's principal resi dence

for the primary purpose of receiving fees related to the

financi ng when:

(1) the | oan decreases the person's equity in the

princi pal residence; and

(2) the licensee does not reasonably believe at the

tine the loan is made that the person will be able to

make the schedul ed paynents to repay the | oan.

"Equity stripping" does not include reverse nortgages as

defined in Section 5a of the Illinois Banking Act.

(ii) "Loan flipping" nmeans to assist a person in

refinancing a loan secured by the person's pri nci pal

residence for the prinary purpose of receiving fees rel ated

to the refinanci ng when:

(1) the refinancing results in no tangi ble benefit

to the person: and

(2) the licensee does not reasonably believe at the

tinme the loan is made that the refinancing will result in

a tangi bl e benefit to the person.

(ii) "Principal resi dence" neans the borrower's prinmary

residence that is a dwelling consisting of one to 4 fanly

units or that is in a dwelling consisting of condom ni um or

cooperative units.

(Source: P.A 90-772, eff. 1-1-99; 91-245, eff. 12-31-99.)

(205 I'LCS 635/1-5) (from Ch. 17, par. 2321-5)

Sec. 1-5. Resi dential Mrtgage Adm ni stration and

Di sciplinary Board.

(a) Board conposition, conpensation. There is created
the Residential Mrtgage Board conposed of 5 menber s
appointed by the Comm ssioner of Banks and Real Estate. On

and after the effective date of this anendatory Act of the

92nd General Assenbly, the Residential Mrtgage Board shal

be knowh as the Residenti al Mortgage Adnministration and
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Disciplinary Board and shall be conposed of 7 nenbers

appointed by the Governor with the advice and consent of the

Senat e. The majority of persons on the Board shall have no
financial interest in any residential nortgage business. and
One nenber shall be a representative of the Mdrtgage Banking
Trade Association, and one nenber shall be a representative

of the Mortgage Broker Trade Association, and 2 nenbers shal

be public nenbers who clearly represent consuner interests.

Menbers of the Board serving on the effective date of this

anendatory Act of the 92nd General Assenbly 1996 shal

continue to serve their unexpired terns as nenbers of the

Resi dential Mdirtgage Adm nistration and Disciplinary Board.

Thereafter, on or before January 15 of each year, the
Gover nor Conmt sst oner shall appoint one or nore board nenbers

by and with the advice and consent of the Senate, as shall be

necessary to maintain a 7 5 nenber Board, whose terns shal
be for 3 years comencing February 1 of the year in which

they are respectively appointed.

If a wvacancy occurs on t he Resi dent i al Mor t gage
Adm ni stration and Di sciplinary Boar d, t he Gover nor.
Conni sstoner shall wthin 60 days appoint a new tenporary

menber who shall hold office for the remai nder of the vacated
term

The Board shall neet a mnimumof 4 tines each cal endar

year and at the call of the chairman, who along with a
Secretary, shall be selected by the Board from anbng its
menbers.

Menbers of the Board shall be entitled to receive a per
di em al | ownance of $25 for each day or part of a day spent on
Board work and shall be entitled to their expenses actually
and necessarily incurred in the performance of their duties.
The- - renbers--of - -t he- - Board- -serve--at--the--pleasure-of-the

Conmt sst oner -

(b) Duties of Boar d. The Resi dent i al Mor t gage
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Adm ni strati on and Disciplinary Board shall assist the

Comm ssi oner by:
(1) submtting recommendations to the Conm ssioner
for the efficient admnistration of this Act; and

(2) subnitting recommendations to the Conmni SSioner

f or establi shing qgui delines for professional conduct of

li censees under this Act, for the conduct of forma

disciplinary proceedi ngs brought under this Act, and for

establishing guidelines for qualifications of applicants

under this Act;

(3) participating in hearings conducted pursuant to

Section 4-8.3 of this Act; and

(4) €2) performng other duties as are prescribed
by the Conmm ssi oner.

(c) Notice of proposed rul enaki ng shall be transmtted

to the Board, and the Comm ssi oner shall review the response

of the Board and any recommendati ons nade in their response.

The Conm ssioner, at any time, nmay seek the expert advice and

know edge of the Board on any matter relating to the

adm ni stration or enforcenent of this Act.

(d) €€} Conflict of interest declarations. Each nenber

of the Residential Mirtgage Admi nistration and D sciplinary

Board shall file annually, no later than February 1, with the
Conmmi ssioner a statement of his or her current business
transactions or other affiliations with any |icensee under
this Act. The Comm ssioner may adopt rules to avoid
conflicts of interest on the part of nenbers of t he

Resi dential Mortgage Adnministration and Disciplinary Board in

connection with their position on the Board.

(Source: P.A 89-355, eff. 8-17-95; 89-508, eff. 7-3-96.)

(205 I'LCS 635/4-1) (fromCh. 17, par. 2324-1)
Sec. 4-1. Comm ssi oner of Banks and Real Est at e;

functions, powers, and duties. The functions, powers, and
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duties of the Comm ssioner of Banks and Real Estate shal
i ncl ude the foll ow ng:

(a) To issue or refuse to issue any |license as provided
by this Act;

(b) To revoke or suspend for cause any |icense issued
under this Act;

(c) To keep records of all licenses issued under this
Act ;

(d) To receive, consider, investigate, and act upon
conplaints made by any person in connection wth any
residential nortgage licensee in this State;

(e) To <consider and act upon any recomrendations from
t he Restdenttal - Mort gage Boar d;

(f) To prescribe the forns of and receive:

(1) applications for licenses; and

(2) all reports and all books and records required
to be nmade by any |icensee under this Act, including
annual audited financial statenents and annual reports of
nortgage activity;

(g) To adopt rules and regul ati ons necessary and proper
for the adm nistration of this Act;

(h) To subpoena docunents and w tnesses and conpel their
attendance and production, to admnister oaths, and to
require the production of any books, papers, or other
materials relevant to any inquiry authorized by this Act;

(1) To require information wth regard to any |license
applicant as he or she may deem desirable, with due regard to
t he paranount interests of the public as to the experience,
background, honesty, truthful ness, integrity, and conpetency
of the Ilicense applicant as to financial transactions
involving primary or subordinate nortgage financing, and
where the license applicant is an entity other than an
individual, as to the honesty, truthful ness, integrity, and

conpetency of any officer or director of the corporation,
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associ ati on, or ot her entity, or the menbers of a
part nershi p;

(j) To exam ne the books and records of every |icensee
under this Act at intervals as specified in Section 4-2;

(k) To enforce provisions of this Act;

() To levy fees, fines, and charges for services
performed in admnistering this Act; the aggregate of al
fees collected by the Comm ssioner on and after the effective
date of this Act shall be paid pronptly after receipt of the
sane, acconpanied by a detailed statenent thereof, into the
Savi ngs and Residential Finance Regul atory Fund; the anobunts
deposited into that Fund shall be used for the ordinary and
conti ngent expenses of the Ofice of Banks and Real Estate.
Nothing in this Act shall prevent continuing the practice of
payi ng expenses involving salaries, retirenent, soci al
security, and State-paid insurance of State officers by
appropriation fromthe General Revenue Fund.

(m To appoint examners, supervisors, experts, and
speci al assistants as needed to effectively and efficiently
adm nister this Act; and

(n) To conduct hearings for the purpose of:

(1) appeals of orders of the Comm ssioner;
(2) suspensions or revocations of |I|icenses, or
fining of |icensees;
(3) investigating:
(1) conplaints against |icensees; or
(1i) annual gross delinquency rates; and
(4) carrying out the purposes of this Act.
(Source: P.A 89-355, eff. 8-17-95; 89-508, eff. 7-3-96.)

(205 I'LCS 635/4-5) (fromCh. 17, par. 2324-5)
Sec. 4-5. Suspension, revocation of |icenses; fines.
(a) Upon witten notice to a |icensee, the Comm ssioner

may suspend or revoke any license issued pursuant to this Act
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if he or she shall nake a finding of one or nore of the
following in the notice that:

(1) Through separate acts or an act or a course of
conduct, the licensee has violated any provisions of this
Act, any rule or regul ation pr omul gat ed by t he
Comm ssioner or of any other law, rule or regulation of
this State or the United States.

(2) Any fact or condition exists which, if it had
existed at the time of the original application for such
i cense woul d have warranted the Conm ssioner in refusing
originally to issue such |icense.

(3) If alicensee is other than an individual, any
ultimate equitable owner, officer, director, or nmenber of
the |licensed partnership, association, corporation, or
other entity has so acted or failed to act as would be
cause for suspending or revoking a |license to that party
as an individual .

(b) No license shall be suspended or revoked, except as
provided in this Section, nor shall any |licensee be fined
w t hout notice of his or her right to a hearing as provided
in Section 4-12 of this Act.

(c) The Comm ssioner, on good cause shown that an
energency exists, may suspend any |license for a period not
exceedi ng 180 days, pending investigation. Upon a show ng
that a licensee has failed to neet the experience or
educational requirements of Section 2-2 or the requirenents
of subsection (g) of Section 3-2, the Comm ssioner shal
suspend, prior to hearing as provided in Section 4-12, the
license until those requirenents have been net.

(d) The provisions of subsection (e) of Section 2-6 of
this Act shall not affect a licensee's civil or crimnal
l[tability for acts commtted prior to surrender of a |icense.

(e) No revocation, suspension or surrender of any

i cense shall inpair or affect the obligation of any
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pre-existing awful contract between the Ilicensee and any
person.

(f) Every Ilicense issued under this Act shall remain in
force and effect until the same shall have expired wthout
renewal , have been surrendered, revoked or suspended in
accordance wth the provisions of this Act, but t he
Comm ssioner shall have authority to reinstate a suspended

license or to issue a new license to a |icensee whose |icense
shal | have been revoked if no fact or condition then exists
which would have warranted the Comm ssioner in refusing
originally to issue such |icense under this Act.

(g) \Wenever the Conm ssioner shall revoke or suspend a
license issued pursuant to this Act or fine a |licensee under
this Act, he or she shall forthwith execute in duplicate a
witten order to that effect. The Comm ssioner shall publish
notice of such order in the Illinois Register and a newspaper
of general circulation in the county in which the license is
| ocated and shall forthwith serve a copy of such order wupon
the |Ilicensee. Any such order may be reviewed in the manner
provi ded by Section 4-12 of this Act.

(h) Wen the Conm ssioner finds any person in violation
of the grounds set forth in subsection (i), he or she may
enter an order inposing one or nore of the followng
penal ties:

(1) Revocation of license;

(2) Suspension of a I'icense subj ect to
reinstatenent wupon satisfying all reasonable conditions
t he Comm ssi oner nmay specify;

(3) Placement of the licensee or applicant on
probation for a period of time and subject to al
reasonabl e conditions as the Comm ssioner nmay specify;

(4) Issuance of a reprinmand;

(5) Inposition of a fine not to exceed $10, 000 for

each count of separate offense; and
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(6) Denial of a license.

(1) The followwng acts shall <constitute grounds for

which the disciplinary actions specified in subsection (h)

above may be taken:

(1) Being convicted or found guilty, regardless of
pendency of an appeal, of a crinme in any jurisdiction
whi ch invol ves fraud, dishonest dealing, or any other act
of noral turpitude;

(2) Fraud, msrepresentation; or deceit, including

equity stripping or loan flipping, or negligence in any

nort gage financing transaction;

(3) A mterial or intentional m sstatenent of fact
on an initial or renewal application;

(4) Failure to foll ow t he Comm ssi oner's
regul ations with respect to placement of funds in escrow
account s;

(5 Insolvency or filing under any provision of the
Bankruptcy Code as a debtor;

(6) Failure to account or deliver to any person any
property such as any noney, fund, deposit, check, draft,
nort gage, or other docunent or thing of value, which has
come into his or her hands and which is not his or her
property or which he or she is not in law or equity
entitled to retain, under the circunstances and at the
ti me which has been agreed upon or is required by |aw or,
in the absence of a fixed tinme, upon demand of the person
entitled to such accounting and delivery;

(7) Failure to disburse funds in accordance wth
agr eenent s;

(8) Any msuse, msapplication, or msappropriation
of trust funds or escrow funds;

(9) Having a license, or the -equivalent, to
practice any profession or occupation revoked, suspended,

or otherwise acted against, including the denial of
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licensure by a licensing authority of this State or

anot her state, territory or country for fraud, dishonest

dealing or any other act of noral turpitude;

(10) Failure to issue a satisfaction of nortgage
when the residential nortgage has been executed and
proceeds were not disbursed to the benefit of the
nor t gagor and when the nortgagor has fully paid
i censee's costs and conm ssi on;

(11) Failure to conply wth any order of the
Comm ssioner or rule made or issued under the provisions
of this Act;

(12) Engaging in activities regulated by this Act
Wi thout a current, active license unless specifically
exenpted by this Act;

(13) Failure to pay in a tinely manner any fee,
charge or fine under this Act;

(14) Failure to nmamintain, preserve, and keep
avai l able for exam nation, all books, accounts or other
docunents required by the provisions of this Act and the
rul es of the Comm ssioner;

(15) Refusal to perm t an i nvestigation or
exam nation of the licensee's or its affiliates' books
and records or refusal to conply with the Conmm ssioner's
subpoena or subpoena duces tecum

(16) A pattern of substantially underestimating the
maxi mum cl osi ng costs;

(17) Failure to conmply wth or violation of any
provi sion of this Act.

(j) A licensee shall be subject to the disciplinary
actions specified in this Act for violations of subsection
(1) by any officer, director, shareholder, joint venture,
part ner, ultimate equitable owner, or enployee of the
| i censee.

(k) Such licensee shall be subject to suspension or
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(1) Procedure for surrender of |icense:

(1) The Comm ssioner may, after 10 days notice by
certified mail to the licensee at the address set forth
on the license, stating the contenplated action and in
general the grounds therefor and the date, tine and pl ace
of a hearing thereon, and after providing the |icensee
with a reasonabl e opportunity to be heard prior to such
action, fine such |licensee an anount not exceeding
$10,000 per violation, or revoke or suspend any |icense
i ssued hereunder if he or she finds that:

(i) The licensee has failed to conply with any
provision of this Act or any order, decision,
finding, rule, regulation or direction of t he
Comm ssioner |awfully made pursuant to the authority
of this Act; or

(i) Any fact or condition exists which, if it
had existed at the tinme of the original application
for the license, clearly would have warranted the
Comm ssioner in refusing to i ssue the |icense.

(2) Any i censee may surrender a license by
delivering to the Comm ssioner witten notice that he or
she thereby surrenders such |icense, but surrender shal
not affect the licensee's civil or crimnal liability for
acts commtted prior to surrender or entitle the |licensee

to a return of any part of the license fee.

(Source: P.A 89-355, eff. 8-17-95.)

(205 I'LCS 635/4-6) (from Ch. 17, par. 2324-6)

Sec. 4-6. Investigation of conplaints. The Conm ssioner

shall at all tinmes nmaintain staff and facilities adequate to

receive, record and investigate conplaints and inquiries nmade
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by any person concerning this Act and any |icensees under

this Act or other persons subject to this Act. Each | i censee

shal |l open its books, records, docunents and offices wherever
situated to the Comm ssioner or his or her appointees as
needed to facilitate such investigations.

(Source: P.A 85-735.)

(205 I'LCS 635/4-8) (fromCh. 17, par. 2324-8)

Sec. 4-8. Default rate; exam nation.

(a) The Commi ssi oner shal | obtain from the U.S.
Departnent of Housi ng and Urban Devel opnent on a sem -annual
basis that Departnent's default claimrates for endorsenents
i ssued by that Departnent.

(b) The Comm ssioner shall conduct an exam nation of
each licensee having a default rate equal to or greater than
5%

Thi s subsection shall not be construed as a limtation of
t he Comm ssioner's exam nation authority under Section 4-2 of
this Act or as otherwise provided in this Act . The
Commi ssioner may require a licensee to provide | oan default
data as the Comm ssioner deens necessary for the proper
enforcenment of the Act.

(c) The purpose of the exam nation under subsection (b)
shall be to determne whether the default rate of the
i censee has resulted frompractices which deviate from sound
and accepted nortgage underwiting practices, including but
not limted to credit fraud, appraisal fraud, and property

inspection fraud, equity stripping, and loan flipping. For

t he purpose of conducting this exam nation, the Comm ssioner
may accept materials prepared for the U S Departnent of
Housi ng and Urban Devel opnent. At the conclusion of the
exam nation, the Conm ssioner shall provide smake his or her

findings avattlable to the Residential Mrtgage Board.

(d) The Comm ssioner, at his or her discretion, may hold
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public hearings, or at the direction of +the Residential

Mortgage Administration and Disciplinary Board, shall hold

public hearings. Such testinony shall be by a honmeowner or
nort gagor or his agent, whose residential interest is
affected by the activities of the residential nortgage
| icensee subject to such hearing. At such public hearing, a
W tness may present testinony on his or her behal f concerning
only his or her hone, or honme nortgage or a wtness nmay
authorize a third party to appear on his or her behal f. The
testinmony shall be restricted to information and coments
related to a specific residence or specific residential
nort gage application or applications for a residential
nortgage or residential |oan transaction. The testinony nust
be preceded by either a letter of conplaint or a conpleted
consuner conplaint formprescribed by the Conm ssioner.

(e) The Comm ssioner shall, at the conclusion of the
public hearings, release his or her findings and shall also
make public any action taken with respect to the |icensee.
The Comm ssioner shall also give full consideration to the
findings of this exam nation whenever reapplication is mde
by the licensee for a new |license under this Act.

(f) A licensee that is exam ned pursuant to subsection
(b) shall submt to the Comm ssioner a plan which shall be
designed to reduce that licensee's default rate to a figure
that is less than 5% The plan shall be inplenmented by the
| i censee as approved by the Commi ssioner. A licensee that is
exam ned pursuant to subsection (b) shall report nmonthly, for
a one year period, one, 2, and 3 nonth defaults.

(g) \Wenever the Conm ssioner finds that a |licensee's
default rate on insured nortgages is unusually high within a
particul ar geographic area, he or she shall require that
licensee to submt such information as s necessary to
determ ne whether that |icensee's practices have constituted

credit fraud, appraisal fraud or property inspection fraud.
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The Comm ssioner shall pronul gate such rules as are necessary
to determ ne whether any licensee's default rate is unusually
high within a particul ar area.

(Source: P.A 89-355, eff. 1-1-96; 89-626, eff. 8-9-96;
90- 301, eff. 8-1-97.)

(205 1LCS 635/4-8.1 new

Sec. 4-8.1. | nvestigati ons; notice of hearing. Upon the

noti on of either the Conmm ssioner or the Residential Mrtagage

Admi ni stration and Disciplinary Board or upon the verified

complaint in witing of any person setting forth facts that,

if proven, would constitute grounds for refusal, suspension,

or revocation of license under this Act, t he Conmmi ssi oner
shall investigate the actions of any person, hereinafter
called the "licensee", who holds or represents that he or she
holds a license under this Act. The Conmi ssi oner shal |,
before suspendi ng, revoki ng, placing on probati onary

status, or taking any other disciplinary action as the

Commi ssi oner nmay deem proper with regard to any registration,

at least 30 days before the date set for the hearing,

notify the licensee in witing of any charges nade and of the

tine and place for a hearing on the charges. The Conmi SSi oner

shall also direct the licensee to file a witten answer to

the charges under oath within 20 days after the service of

the notice upon the licensee and informthe licensee that if

he or she fails to file an answer, his or her certificate of

registration may be suspended, revoked, or placed on

probationary status or that other disciplinary action may be

taken with regard thereto, as the Conmi ssioner nay deem

proper. The witten notice and any notice in the proceeding

may be served by delivery personally to the |licensee or by

regi stered or certified nail to the address specified by the

|l i censee in hi s or her last notification to t he

Commi ssioner. The Conmi ssioner shall preserve a record of
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all proceedings at the formal hearing of any case involving

the refusal to issue or renew a reqi stration or discipline of

a licensee. The notice of hearing, the conplaint, all other

docunents in the nature of pleadings and witten nptions

filed in the proceedings, the transcript of testinony, the

report of the Board, and the orders of the Conm ssioner shal

be the record of the proceedings.

(205 I LCS 635/4-8.2 new)

Sec. 4-8. 2. Di sciplinary actions.

(a) If alicensee, after receiving notice, fails to file

an answer, his or her license may, in the discretion of the

Commi ssioner, having first received the reconmendati on of the

Resi denti al Mortgage Adninistration and D sciplinary Board,

be suspended, revoked, or placed on probationary status,

or the Conm ssioner nay take whatever disciplinary action he

or she may deem proper, including the inposition of a fine,

without a hearing, if the act or acts charged constitute

sufficient grounds for such action under this Act.

(b) The Conmi ssioner nay tenporarily suspend t he

registration of a licensee without a hearing, sinultaneous to

the institution of proceedings for a hearing under this Act,

if the Conmi ssioner finds that evidence in his possession

i ndi cates that the person's continuation of use of the title

would constitute an imedi ate danger to the public. In the

event that the Conmmi ssioner tenporarily suspends t he

registration of a licensee wthout a hearing, a hearing

pursuant to Section 4-8.3 nust be held within 15 days after

t he suspensi on has occurred and nust be concl uded wi t hout

appreci abl e del ay.

(205 I LCS 635/ 4-8.3 new)

Sec. 4-8. 3. Hearings. At the tine and place fixed in the

noti ce of hearing, the Conni ssioner shall proceed to hear the
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charges before the Residenti al Mortgage Adnministration and

Disciplinary Board, and both the |icensee and the conpl ai nant

shal | be accorded anple opportunity to present in person, or

by counsel, such statenents, testinony, evi dence, and

arqunents as may be pertinent to the charges or to their

defense. The Conmi ssioner nay continue the hearing fromtine

to tine. If the Board is not sitting at the tine and pl ace

fixed in the notice or at the tine and place to which the

hearing has been continued, the Comm ssioner shall continue

the hearing for a period not to exceed 30 days. The

Conmi ssi oner shal | have power to subpoena and bring before

himor her any licensee under this Act and to take testinpny

either orally or by deposition, or both, with the sane fees

and nileage and in the sane nanner as prescribed for civil

actions in this State. The Comm ssi oner shall have power to

adm ni ster oaths at any hearing at which the Comm ssioner is

aut hori zed by |l aw to conduct.

(205 I LCS 635/ 4-8.4 new)

Sec. 4-8.4. Attendance of wtnesses; production of

docunents. Any «circuit court, upon the application of the

Commi ssioner, mmy order the attendance of wi tnesses and the

production of relevant books and papers in any hearing

relative to the application for a suspension of, revocation

of, or refusal to renew a reqgistration of, or the discipline

of alicensee. The court may conpel obedience to its order by

pr oceedi ngs for contenpt.

(205 | LCS 635/4-8.5 new

Sec. 4-8.5. Recomrendations for disciplinary action;

action by Conmi ssi oner. The Resi denti al Mor t gage

Adnm nistration and Disciplinary Board may advi se t he

Conmi ssi oner t hat probation be granted or that other

disciplinary action, including the limtation of the use of
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license, be taken, as it deens proper. |If disciplinary action

ot her than suspension or revocation is taken, the Board nny

advi se the Comm ssioner to i npose reasonable limtati ons and

requirenents upon the licensee to insure conpliance wth

the terns of the probation or other disciplinary action in

such manner as t he Conmi ssioner nay require. The Board

shall present to the Conm ssioner a witten report
of its findings and recomendations. A copy of the report
shall be served upon the licensee, either personally or by
registered or certified mail. Wthin 20 days after service

of the report upon the licensee, the |licensee may present to

the Conmi ssioner his notion in witing for a rehearing,

speci fyi ng the particular gqgrounds for rehearing. If the

licensee orders and pays for a transcript of the record,

the tine elapsing until the transcript is ready for delivery

to the licensee shall not be counted as part of the 20 days.

At the expiration of the tine allowed for filing a notion for

rehearing, the Comm ssioner may take the action recommended

by the Board. Upon suspensi on, revocation, pl acenent on

probationary status, or the taking of any other disciplinary

action, including the limting of the use of the |icense,

deened proper by the Conm Sssioner, the |icensee shal

surrender his or her license to the Conm ssioner if ordered

to do so by the Conmi ssioner. Upon a failure or refusal to

do so, the Conm ssioner nmay seize the license. In al

i nstances in which the Board has rendered a recommendati on to

the Conm ssioner with respect to a particular person, the

Commi ssioner shall, to the extent that he or she di sagrees

with or takes action contrary to the recommendation of the

Board, file wth the Board the specific witten reasons of

di sagreenent. The reasons shall be filed within 30 days after

the Conm ssioner has taken the contrary position. Each order

of revocation, suspension, or other disciplinary action shal

contain a brief and concise statenent of the ground or
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grounds upon which the Conmi ssioner's action is based, as

well as the specific terns and conditions of that action.

VWhenever the Commissioner is satisfied that substanti al

justice has not been done either in an exanination or in the

revocation, suspension, or refusal to issue a license or

other disciplinary action, the Connissioner nmay order a

re-exan nation or rehearing.

(205 I LCS 635/ 4-8.6 new)

Sec. 4-8.6. Hearing officer. The Conmm ssioner has the

authority to appoint any attorney duly licensed to practice

law in the State of Illinois to serve as the hearing officer

for any disciplinary action wunder this Act. The hearing

officer shall have full authority to conduct the hearing. The

heari ng officer shall report his or her findings and

recommendations to the the Conm ssioner and the Residential

Mortgage Adninistration and Disciplinary Board. The Board

shall have 60 days fromreceipt of the report to review the

report of the hearing officer and present its findings of

fact, conclusions of law, and recommendations to t he

Commissioner. If the Board fails to present its report within

the 60 day period, the Comm ssioner nmay issue an order based

on the report of the hearing officer. If the Conmm ssioner

disagrees in any regard with the Board's report, he or she

may i ssue an order in contravention of the Board's report.

(205 | LCS 635/4-8.7 new)

Sec. 4-8.7. Restoration. At any tine after suspension,

revocation, placement on probationary status, or the taking

of any other disciplinary action with regard to any |icense,

the Conm ssioner nmay restore the |license, or take any other

action to reinstate the |license without exani nation, for good

cause shown in the opinion of the Conni ssioner.
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(205 1 LCS 635/ 4-8.8 new

Sec. 4-8.8. Adnministrative Revi ew Law. Al | fina

adm ni strative decisions of the Conm ssioner are subject to

j udi ci al review under the Adm nistrative Review Law and its

rules. The term"adm nistrative decision" is defined as in

Section 3-101 of the Code of Civil Procedure. Proceedi ngs for

j udi ci al review shall be commenced in the circuit court of

the county in which the party applying for review resides,

but if the party is not a resident of this State, the venue

shall be in Sanganon County or Cook County. The Conm ssi oner

shal | not be required to certify any record to the court or

file any answer in court or otherwi se appear in any court in

a judicial review proceeding, unless there is filed in the

court with the conplaint a receipt from the Conmi ssi oner

acknow edgi ng payment of the <costs of furnishing and

certifving the record. Exhibits shall be certified w thout

cost. Failure on the part of the plaintiff to file a receipt

in court shall be grounds for dism ssal of the action. During

t he pendency and hearing of any and all judicial pr oceedi ngs

incident to a disciplinary action, any sanctions inmposed upon

the licensee by the Conmm ssioner shall remain in full force

and effect.

(205 1LCS 635/4-8.9 new

Sec. 4-8.9. Revocation orders. An order of revocation

suspensi on, placenent on probationary status, or other fornm

disciplinary action as the Comm ssi oner nay deem proper, or a

certified copy thereof, over the seal of the Conm ssi oner and

purporting to be signed by the Comm ssioner, is prima facie

proof that:

(1) the signature is the genuine signature of the

Conmi ssi oner ;

(2) the Conm ssioner i s dul y appoi nt ed and

qualified; and
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(3) the Board and the nenbers thereof are

(205 I LCS 635/ 4-8.10 new)

Sec. 4-8.10. Confi denti al i nformati on; di scl osur e. I n

heari ngs conducted under this Act, information presented into

evi dence that was acquired by the |licensee when serving any

i ndi vi dual in connection with a residential nor t gage,
including all financial information of the individual, shal
be deened strictly confidential and shall only be nmade

avai l able either as part of the record of a hearing hereunder

or ot herw se:

(1) when t he record IS required, in its

entirety, for purposes of judicial review or

(2) upon t he express witten consent of the

i ndi vidual served, or in the case of his or her death

or disability, the <consent of his or her personal

representative.

(205 | LCS 635/4-8.11 new)

Sec. 4-8.11. Reports of violation. Any person |licensed

under this Act, or any other person, may report to the

Commi ssioner any infornation that person may have that

appears to show that a person subject to this Act is or nay

be in violation of this Act.

(205 I'LCS 635/6-2) (fromCh. 17, par. 2326-2)

Sec. 6-2. Renoval and prohibition. Upon making any one or
nore of the follow ng findings, the Conm ssioner may issue a
notice of intent to issue an order of renoval or prohibition,
or an order of renoval and prohibition, which order may
renove a nanmed person, persons, or entity or entities from
participating in the affairs of one or nore |icensees and may

be permanent or for a specific shorter period of time. The
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findings required under this Section may be any one or nore

of the foll ow ng:

(1) A finding that the party or entity subject to
the order has been convicted of a crinme involving
material financial loss to a licensee, a federally
i nsured depository institution, a governnent sponsored
enterprise, a Federal Honme Loan Bank, a Federal Reserve
Bank, or any other person.

(2) Afinding that the person or entity subject to
the order has submtted or caused to be submtted any
docunent that contains nultiple wllful and material
m sstatenents of facts, and that includes the signature
of the person or entity specified in the Conm ssioner's
order, or that is notarized, certified, verified or is in
any other way attested to, as to its veracity. An
application for licensure or license renewal my be
consi dered such a docunent.

(3) Conviction of a busi ness of fense under
subsection (e) of Section 1-3 or subsection (g) of
Section 3-2.

(4) A finding prepared by a hearing officer
pursuant to a hearing held under Seetten-4-1{(n)--of this
Act that the person subject to the order, while an
enpl oyee of a licensee, has know ngly submtted or caused
to be submtted any docunent that contains wllful and
material msstatenent of facts and which is used in
connection wth any licensable activity as defined in
Section 1-3(a) of this Act.

(5 A fi ndi ng prepared by a hearing officer

pursuant to a hearing held under this Act that the person

or entity subject to the order has commtted one or nore

acts set forth in subsection (i) of Section 4-5 of this

Act.

(Source: P.A 89-355, eff. 8-17-95; 90-772, eff. 1-1-99.)
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(205 |1 LCS 635/ 6-4 new)

Sec. 6-4. Action by aggrieved person.

(a) Subject to the limtation inposed by subsection (b),

a person who has been aggrieved as a result of a violation of

item (2) of subsection (i) of Section 4-5 may bring an

i ndividual action in the circuit court of the county in which

t he particul ar licensee involved is located or doing

busi ness. Upon a finding that a licensee has comitted a

violation of item (2) of subsection (i) of Section 4-5, the

court may award actual danmages, and nmay in its discretion

award court costs.

(b) If the sane events or circunstances would constitute

the basis for an action under Section 6-4 of this Act or an

action under any other Act, the aqqgrieved person nmay elect

bet ween the renedi es proposed by the 2 Acts but may not bring

actions, either administrative or judicial, under nore than

one of the 2 Acts in relation to those sane events or

ci rcunst ances.

(c) An action to enjoin any person subject to this Act

fromengaging in activity in violation of item (2) of

subsection (i) of Section 4-5 of this Act may be mai ntai ned

in the nane of the people of the State of Illinois by the

Attorney GCeneral or by the State's Attorney of the county in

which the action is brought. This renedy shall be in

addition to other renedies provided for violation of this

(d) Except as otherwise expressly provided in this

Section, nothing in this Section shall be construed to grant

to any person a private right of action for dannges or to

enforce the provisions of this Act.

Section 94. The Illinois Fairness in Lending Act 1is

anended by changi ng Sections 2, 3, and 5 as foll ows:
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(815 ILCS 120/2) (from Ch. 17, par. 852)

Sec. 2. As used in this Act:

(a) "Financial Institution”™ neans any bank, credit
uni on, insurance conpany, nortgage banki ng conpany or savi ngs
and | oan association which operates or has a place of
business in this State.

(b) "Person" neans any natural person.

(c) "Varying the ternms of a |oan" includes, but is not
limted to the follow ng practices:

(1) Requiring a greater than average down paynent
than is usual for the particular type of a | oan invol ved.

(2) Requiring a shorter period of anortization than
is usual for the particular type of |oan involved.

(3) Charging a higher interest rate than is usual
for the particular type of |oan involved.

(4) An underappraisal of real estate or other item
of property offered as security.

(d) "Equity stripping" neans to assist a personin

obtaining a | oan secured by the person's principal resi dence

for the primary purpose of receiving fees related to the

financi ng when:

(1) the | oan decreases the person's equity in the

principal residence; and

(2) the financial institution does not reasonably

believe at the time the loan is nade that the person wl|l

be able to make the schedul ed paynments to repay the | oan.

"Equity stripping" does not include reverse nortgages as

defined in Section 5a of the Illinois Banking Act.

(e) "Loan flipping" means to assist a person in

refinancing a l|loan secured by the person's pri nci pal

residence for the prinary purpose of receiving fees rel ated

to the refinanci ng when:

(1) the refinancing results in no tangi ble benefit

to the person: and
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(2) the financial institution does not reasonably

believe at the tine the loan is nade that the refinancing

will result in a tangible benefit to the person.

(f) "Principal residence" neans the borrower's prinmary

residence that is a dwelling consisting of one to four fanmly

units or that is in a dwelling consisting of condom ni um or

cooperative units.

(Source: P.A 81-1391.)

(815 ILCS 120/3) (from Ch. 17, par. 853)

Sec. 3. No financial institution, in connection with or

in contenplation of any | oan to any person, nmay:

(a) Deny or vary the terns of a |loan on the basis that a
specific parcel of real estate offered as security is |ocated
in a specific geographical area.

(b) Deny or vary the ternms of a |loan w thout having
considered all of the regular and dependabl e i ncone of each
person who woul d be |iable for repaynent of the | oan.

(c) Deny or vary the terns of a |loan on the sole basis
of the childbearing capacity of an appl i cant or an
applicant's spouse.

(d) Uilize lending standards that have no econonic
basis and which are discrimnatory in effect.

(e) Engage in equity stripping or loan flipping.

(Source: P.A 81-1391.)

(815 | LCS 120/5) (from Ch. 17, par. 855)

Sec. 5. (a) Subject to the limtation inposed by
subsection (b), any person who has been aggrieved as a result
of a violation of this Act may bring an individual action in

the circuit court of the county in which the particular

financial institution involved is | ocated or doi ng business.

Upon a finding that a financial institution has commtted

a violation of this Act, the court may award actual danages,
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and may in its discretion award court costs.

(b) If the sane events or circunmstances would constitute
the basis for an action under this Act or an action under any
other Act, the aggrieved person nay elect between the
remedi es proposed by the two Acts but may not bring actions,
either admnistrative or judicial, under nore than one of the
two Acts in relation to those sane events or circunstances.

(c) An action to enjoin any person subject to this Act

fromengaging in activity in violation of this Act may be

mai ntained in the nane of the people of the State of Illinois

by the Attorney GCeneral or by the State's Attorney of the

county in which the action is brought. This renmedy shall be

in addition to other renedies provided for violation of this

(d) Except as otherwi se expressly provided in this Act,

nothing in this Act shall be construed to grant to any person

a private right of action for damages or to enforce the

provi sions of this Act.

(Source: P.A 81-1391.)

Section 99. Effective date. This Act takes effect wupon

becom ng | aw.
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