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August 23, 2002

To the Honorabl e Menbers of the
I1linois House of Representatives
92nd General Assenbly

Pursuant to the authority vested in the Governor by
Article 1V, Section 9(e) of the Illinois Constitution of
1970, and re-affirnmed by the People of the State of Illinois
by popul ar referendumin 1974, and conform ng to the standard
articulated by the Illinois Suprene Court in People ex Rel.
Klinger v. Howett, 50 I1IlI. 2d 242 (1972), Continental
IIlinois National Bank and Trust Co. v. Zagel, 78 Ill. 2d 387
(1979), People ex Rel. Cty of Canton v. Crouch, 79 Ill. 2d
356 (1980), and County of Kane v. Carlson, 116 1IIll. 2d 186
(1987), that gubernatorial action be consistent with the
fundanent al purposes and the intent of the bill, | hereby
return House Bill 2058, entitled "AN ACT in relation to
terrorisnl, with ny specific recommendati ons for change.

House Bill 2058 anmends the Crimnal Code of 1961, the
Solicitation for Charity Act , t he Firearm Owners
ldentification Card Act, the Code of Crimnal Procedure of
1963, the Boarding Aircraft with Wapon Act, the Statew de
Grand Jury Act, the Unified Code of Corrections, t he
Chari tabl e Tr ust Act and other Acts wth respect to
i nvestigating, prosecuting and punishing acts of terrorism
Specifically, the bill anends the Crimnal Code of 1961 to
allow the death penalty to be considered for a first-degree
murder commtted as a result of or in connection with a
terrorism of f ense.

House Bill 2058 is the second terrorismbill to pass the
CGener al Assenbl y. On February 8th of this vyear,
anmendatorily vetoed the first terrorism bill (House Bil

2299) due to, anmong others, concerns surrounding the
over - expansi ve eavesdropping & wretapping provisions, the
expansion of our death eligibility factors, the need for
additional due process protections before sei zi ng and
freezing of assets of charitable organizations and persons,
and other technical flaws. The proposed anendnents were
inportant to protecting the constitutional rights of our
citizens fromsone of the overly broad provisions of this
| egi sl ati on. | ampleased to see that the General Assenbly
has passed a much-inproved anti-terrorismbill by including
all  but one of ny suggested changes in House Bill 2058.
However, the one suggested anendatory veto change that the
Ceneral Assenbly did not incorporate into House Bill 2058 is
removing the addition of an unnecessary death eligibility
factor for a first-degree nurder commtted as part of a
terrorist offense. Qur current death penalty statute has
numerous provisions that cover just about every conceivabl e
mur der circunstance that would be commtted by a terrorist.
II'linois' legislative response to the tragic events of
Septenber 11th should not conprom se our state governnent's
integrity by succunbing to the urge to enact largely synbolic
| egi sl ati ve changes.

House Bill 2058 passed the Ceneral Assenbly on My 29,
2002. This was a nonth and a half after nmy Conm ssion on
Capital Punishnment delivered its report with 85 proposed
reforms to the death penalty system and nore than tw weeks
after I introduced reformlegislation that would codi fy many
of the Comm ssion's recommendations. The GCeneral Assenbly,
however, did not address the inportant issue of conprehensive
death penalty reformduring the spring |egislative session,
but rather sent ne yet another bill expanding the death
penalty. This occurred despite what | believe is a grow ng
consensus to limt eligibility factors in sonme fashion. The
Ceneral Assenbly has convened committees to ook into the
i ssue of death penalty reform which have been neeting over
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the sumer nonths. And while | applaud both the House and
Senate for convening these conmttees to look into the issue
of death penalty reform | am troubled by the relative ease

with which a death penalty expansion bill was able to pass
before any real legislative attention had been given to
carrying out nuch needed reforns. Gven our State's capita
puni shnment track record, there can be Ilittle doubt that

reform shoul d take precedence over expanding death penalty
eligibility in what nost believe to be a flawed system
Failure to do so can only serve to denonstrate that 1Illinois
is nore concerned wth nmaking a synbolic statenent with an
unnecessary death penalty provision than with ensuring that
additional innocent persons do not end up on death row and
executed at the hands of the state.

Wiile it is true that the GCeneral Assenbly previously
passed the Capital Crimes Litigation Act to better fund
def ense and prosecution of capital cases and |egislation
requiring stricter controls over retaining evidence, this
year | did not receive a single death penalty reform
proposal. For the third tinme in barely over a year, | am
receiving legislation ainmed at expanding the death penalty
statute, despite ny two previous vetoes of the oprior
attenpts to expand the statute. Instead of sending ne
conpr ehensi ve death penalty reform legislation, | have
received only death penalty expansion |egislation. This,
despite the fact that my Conm ssion conprised of intelligent,
i nsi ght ful, experienced, passi onat e and wel | - rounded
i ndi vi dual s has cone up with 85 recomrendati ons for change to
our flawed capital punishnment system The Illinois State Bar
Association, the Illinois State's Attorney?s Association, the
IIlinois Chiefs of Police, the Illinois Public Defender's
Association and many others have gone on record as agreeing
with the vast majority of the Comm ssion's recommendati ons.

Since the reinstatenent of the death penalty on June 27
1977, the nunber of innocent persons exonerated from death
row has outnunbered the nunber of those who have been
execut ed. There may still be innocent persons on death
rowsentenced to die by a badly flawed system I|f that system
is allowed to continue unchanged and unreformed, then there
undoubtedly wll be nore innocent nmen and wonen who find
t hensel ves awaiting their death at the hands of the people of
the State of Illinois for a crime that they did not commt.

Now is the tinme for reform of Illinois' death penalty
system To do anything otherwise is wunjust, unfair and
unpri nci pl ed.

Therefore, if the General Assenbly wants to expand the
death penalty with House Bill 2058, then justice demands that
the General Assenbly be prepared to adopt sone needed reforns
to make sure the death penalty is considered and inposed in a

fair and just nmanner. To that end, | am proposing an
amendatory veto of House Bill 2058 to include changes in the
death penalty systemthat | believe will help keep Illinois'
death penalty statutes constitutional, address technical
flaws in the system and begin restoring public confidence in
our system of justice. There are additional refornms the
Ceneral Assenbly nust consider in Novenber, but the reform
pr oposal s cont ai ned in this anmendatory veto are both

appl i cabl e and necessary to the death penalty provision in
this bill.

For these reasons, | hereby return House Bill 2058 with
the foll owm ng recommendati ons for change:

on page 1, by inserting between lines 3 and 4 the foll ow ng:

"Section 2. The Counties Code is anended by changing
Section 3-4006 as foll ows:

(55 I'LCS 5/3-4006) (from Ch. 34, par. 3-4006)

Sec. 3-4006. Duties of public defender. The Public
Def ender, as directed by the court, shall act as attorney,
w thout fee, before any court wthin any county for al
persons who are held in custody or who are charged wth the
comm ssion of any crimnal offense, and who the court finds
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are unabl e to enpl oy counsel

The Public Defender shall be the attorney, wthout fee,
when so appointed by the court under Section 1-20 of the
Juvenile Court Act or Section 1-5 of the Juvenile Court Act
of 1987 or by any court under Section 5(b) of the Parental
Notice of Abortion Act of 1983 for any party who the court
finds is financially unable to enpl oy counsel.

The Public Defender nay act as attorney, without fee and
appoi ntnent by the court, for a person in custody during the
person's interrogation regarding first degree nurder for
whi ch the death penalty nay be inposed, if the person has
requested the advice of counsel and there is a reasonable
belief that t he per son IS i ndi gent. Any further
representation of the person by the Public Defender shall be
pursuant to Section 109-1 of the Code of Crimnal Procedure
of 1963.

Every court shall, with the consent of the defendant and
where the court finds that the rights of the defendant woul d
be prejudiced by the appointnent of the public defender,
appoi nt counsel other than the public defender, except as
ot herwi se provided in Section 113-3 of the "Code of Crim nal
Procedure of 1963". That counsel shall be conpensated as is
provided by law. He shall also, in the case of the conviction
of any such person, prosecute any proceeding in review which
in his judgnent the interests of justice require. (Source:
P.A 86-962.)"; and

on page 8, by replacing lines 18 through 21 wth the
fol | ow ng:

"(b) Aggravating Factors. A defendant:

(1) who at the tine of the comm ssion of the offense has
attained the age of 18 or nore;

(ii) and who has been found guilty of first degree
mur der; and

(iii) whose quilt was not, in the determnation of the
court, based solely upon the uncorroborated testinony of
one eyewi tness, of one acconplice, or of one incarcerated

may be sentenced to death if:";

and on page 11, by replacing lines 1 and 2 wth the
fol | ow ng:

"to prevent the mnurdered individual from testifying or
participating in any crimnal investigation or prosecution or
giving material assistance to the"; and

on page 11, by replacing line 5 with the foll ow ng:

"murder because the nurdered individual was a wtness or
participated in"; and

on page 13, by replacing lines 23 through 27 wth the
fol | ow ng:

"For the purpose of this Section:

Torture" means the intentional and depraved infliction of
extrene physical pain for a prolonged period of tine prior to
the victim s death.

"Depraved" neans the defendant relished the infliction of
extrene physical pain upon the victimevidencing debasenent
or perversion or that the defendant evidenced a sense of
pleasure in the infliction of extrene physical pain.

"Participating in any crim nal i nvestigation or
prosecution” is intended to include those appearing in the
proceedings in any capacity, such as trial j udges,
prosecutors, defense attorneys, investigators, wtnesses, or
Lurors.

(c) Consideration of acconplice or informant testinony
and factors in aggravation and mtigation.

Wien the sentence of death is being sought by the State,
the court shall consider, or shall instruct the jury to
consider that the testinony of an acconplice or incarcerated
i nf ormant who may provide evidence against a defendant for
pay, immunity from puni shment, or personal advantage nust be
exam ned and wei ghed with greater care than the testinmony of
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an_ ordinary wtness. Wether the acconplice or informant's
testi nony has been affected by interest or prejudice against
t he def endant must be det er m ned. I n maki ng t he
det erm nati on, the jury nust consider (i) whether the
acconplice or incarcerated informant has received anything,
i ncl udi ng pay, imunity from prosecution, Jleniency in
prosecution, or personal advant age, in exchange for
testinmony, (ii) any other case in which the acconplice or
informant testified or offered statenents agai nst an
individual but was not called, and whether the statenents
were admtted in the case, and whether the acconplice or
informant received any deal, prom se, inducenent, or benefit
in exchange for that testinmony or statenent, (iii) whether
the acconplice or informant has ever changed his or her
testinmony, (iv) the crimnal history of the acconplice or
informant, and (v) any other evidence relevant to the
credibility of the acconplice or infornmant.

The court shall also consider, or shall also instruct the
jury to consider, any aggravating and any mtigating factors
which are relevant to the inposition of the death penalty.
Before the jury mnekes a determination with respect to the
inposition of the death penalty, the court shall also
instruct the jury of the applicable alternative sentences
under Chapter V of the Unified Code of Corrections that the
court may inpose for first degree nurder if a jury
determ nation precludes the death sentence. Aggravating”;
and

on page 14, |line 10, by replacing the period with ";.-

(6) the defendant's background includes a history of
extrene enptional or physical abuse;

(7) t he defendant suffers from a reduced nental
capacity."; and
on page 15, |ine 4, by inserting after the period the
fol | ow ng:

"The defendant shall be given the opportunity, personally or
t hrough counsel, to nake a statenent that is not subject to
Cr oss-exani nati on. If the proceeding is before a jury, the
defendant's statenent shall be reduced to witing in advance
and submitted to the court and the State, so that the court
may rule upon any evidentiary objection wth respect to
adm ssibility of the statenent."; and

on page 15, by replacing lines 22 through 29 with the
fol |l ow ng:

"determ nes unaninously, after weighing the factors in
aggravation and mtigation, that death is the appropriate
sentence and the court concurs with the jury determnation
that--there--are-no-nmtigati ng-factors-sufftetent-to-preelude
the--tnposition--of--the--death--sentence, the court shal
sentence the defendant to death. If the court does not concur
wth the jury determnation that death is the appropriate
sentence, the court shall set forth reasons in witing and
shall then sentence the defendant to a termof natural life
i npri sonnent under Chapter V of the Unified Code of
Corrections.

the factors in aggravation and mtigation, that death is not
the appropriate sentence, finds-that-there-are-no-nttigating
factors-sufftectent-to-preclude-the-tnposition--of--the--death
sentence the court shall sentence the defendant to a term of
i nprisonment under Chapter V of +the Unified Code of
Corrections."; and

on page 16, by replacing lines 5 through 13 wth the
fol | ow ng:

"subsection (c). |If the Court determ nes, after wei ghing the
factors in aggravation and mtigation, that death is the
appropriate sentence that there are no nmtigating factors
sufficient to preclude the inposition of the death sentence,
the Court shall sentence the defendant to death

If Unless the court finds that there-are-no-mtigating
factors-suffiectent-to-preelude-the-tnposttion-of-the-sentence
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of death is not the appropriate sentence, the court shal
sentence the defendant to a term of inprisonnment under
Chapter V of the Unified Code of Corrections."; and

on page 16, line 17, by inserting after the period the
fol | ow ng:

"Upon the request of the defendant, the Suprene Court nust
determ ne whether the sentence was inposed due to sone
arbitrary factor; whether an independent weighing of the
aggravating and mtigating circunstances indicate death was
the proper sentence; and whether the sentence of death was
excessive or disproportionate to the penalty inposed in
simlar cases. The Suprene Court may order the collection of
data and infornmation to support the reviewrequired by this
subsection (i).":; and

on page 20, line 5, by replacing "and" with "and"; and

on page 22, |ine 3, by replacing the period wth the
fol | ow ng:

";_and

(k) Recording the interrogation or statenent of a person
in custody for first degree nurder or a wtness in a
first degree nurder case, when the person in custody or
w tness knows the interrogation is being conducted by a
|aw enforcenment officer or prosecutor. For the purposes
of this Section, "interrogation of a person in custody"
means any interrogation during which the person being
interrogated is not free to | eave and the person i s being
asked questions relevant to the first degree nurder
i nvestigation."; and

on page 41, by replacing line 28 with the foll ow ng:

"108B-11, 108B-12, 108B-14, 114-11, 114-13, 116-3, 122-1, and
122-2.1 and by adding Sections 108B-7.5, 113-7, 114-15,
114-16, 115-16.1, and 115-21 as"; and

on page 68, by inserting between lines 1 and 2 the foll ow ng:

"(725 I LCS 5/113-7 new)

Sec. 113-7. Notice of intention to seek or decline the
death penalty. The State's Attorney or Attorney Ceneral shal
provide notice of the State's intention to seek or decline
the death penalty by filing a Notice of Intent to Seek or
Decline the Death Penalty as soon as practicable. In no event
shall the filing of the notice be later than 120 days after
arraignnent, unless, for good cause shown, the court directs
otherwise. Anotice of intent to seek the death penalty shal
al so include all of the statutory aggravating factors
enunerated in subsection (b) of Section 9-1 of the Crimnal
Code of 1961 which the State intends to i ntroduce during the
death penalty sentencing hearing.

(725 ILCS 5/114-11) (fromCh. 38, par. 114-11)

Sec. 114-11. Mdtion to Suppress Confession.

(a) Prior to the trial of any crimnal case a defendant
may nove to suppress as evidence any confession given by him
on the ground that it was not voluntary.

(b) The nmotion shall be in witing and state facts
showi ng wherein the confession is involuntary.

(c) If the allegations of the notion state facts which,
if true, show that the confession was not voluntarily mnade
the court shall conduct a hearing into the nerits of the
not i on.

(d) The burden of going forward with the evidence and the
burden of proving that a confession was voluntary shall be on
the State. Qbjection to the failure of the State to call all
material wtnesses on the issue of whether the confession was
voluntary nust be nmade in the trial court.

(e) The notion shall be nmade only before a court wth
jurisdiction to try the offense.

(f) The issue of the admssibility of the confession
shall not be submtted to the jury. The circunstances
surroundi ng the nmaki ng of the confession may be submtted to
the jury as bearing upon the credibility or the weight to be
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given to the confession.

(g) The nmotion shall be nade before trial unl ess
opportunity therefor did not exist or the defendant was not
aware of the grounds for the notion. If the notion is nade
during trial, and the court determnes that the notion is not
untinmely, and the court conducts a hearing on the nerits and
enters an order suppressing the confession, the court shal
termnate the trial with respect to every defendant who was
a party to the hearing and who was wthin the scope of the
order of suppression, wthout further proceedings, unless the
State files a witten notice that there wll be no
interlocutory appeal from such order of suppression. In the
event of such termnation, the court shall proceed with the
trial of other defendants not thus affected. Such term nation
of trial shall be proper and shall not bar subsequent
prosecution of the identical charges and defendants; however,
if after such termnation the State fails to prosecute the
interlocutory appeal until a determnation of the nerits of
the appeal by the reviewing court, the term nation shall be
inproper within the neaning of subparagraph (a) (3) of
Section 3--4 of the "Crimnal Code of 1961", approved July
28, 1961, as anended, and subsequent prosecution of such
def endant s upon such charges shall be barred.

(h) In capital cases, the court may also conduct a
hearing pursuant to Section 115-21 on the admissibility of
the statenent nede by the defendant where the statenent has
not been recorded by electronic video or audio, regardl ess of
whet her the defense requests such a hearing. (Source: P.A
76-1096.)

(725 1LCS 5/114-13) (from Ch. 38, par. 114-13)

Sec. 114-13. Discovery in crimnal cases.

(a) Discovery procedures in crimnal cases shall be in
accordance with Suprene Court Rul es.
(b) D scovery deposition procedures applicable in cases for
which the death penalty may be inposed shall be in
accordance wth Suprene Court Rules and this subsection (b),
unl ess the State has qgiven notice of its intention not to
seek the death penalty.

(1) The intent of this subsection is to (i) ensure
that capital defendants receive fair and inpartial trials
and sentencing hearings within the courts of this State
and (ii) mnimze the occurrence of error to the maxi mum
extent feasible by identifying and correcting wth due
pronpt ness any error that my occur.

(2) A party may, with | eave of court upon a show ng
of good cause, take the discovery deposition upon oral
questions of any person disclosed as a wtness as
provided by law or Supreme Court Rule. In determning
whether to allow a deposition, the court shoul d consider
(i) the consequences to the party if the deposition is
not al | owed, (ii) the conplexities of the issues
involved, (iii) the conplexity of the testinony of the
witness, and (iv) the other opportunities available to
the party to discover the i nformati on sought by
deposition. Under no ci rcunstances, however, nmay the
def endant be deposed.

(3) The taking of depositions shal | be in
accor dance with rules providing for the taking of
depositions in civil actions, and the order for the

taking of a deposition may provide that any desi gnated
books, papers, docunents, or tangible objects, not
privil eged, be produced at the sane tinme and pl ace.

(4) A defendant shall have no right to be
physically present at a discovery deposition. If there is
any concern reqgarding wtness safety, the court nay
require that the deposition be held in a place or manner
that wll ensure the security of the witness. The court
may al so issue protective orders to restrict the wuse and
di scl osure of infornmation provided by a w tness.

(5) Absent good cause shown to t he court,
depositions shall be conpleted wthin 90 days after the
di scl osure of witnesses. The parties shall have the right
to conpel depositions under this subsection by subpoena.
No witness may be deposed nobre than once, except by
| eave of the court upon a show ng of good cause.

(6) If the defendant is indigent, the costs of
taki ng depositions shall be paid by the county where the
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crimnal charge is initiated with reinbursenent to the
county from the Capital Litigation Trust Fund. |If the
defendant is not indigent, the costs shall be allocated
as in civil actions.

(Source: Laws 1963, p. 2836.)

(725 1 LCS 5/114-15 new)

Sec. 114-15. Motion for genetic marker groupi ngs
conpari son anal ysi s.

(a) A defendant may nake a notion for a court order
before trial for conparison analysis by the Departnent of
State Police with those genetic nmarker groupi ngs mai nt ai ned
under subsection (f) of Section 5-4-3 of the Unified Code of
Corrections if the defendant neets all of the foll ow ng
requi renents:

(1) The defendant is charged with any offense.

(2) The defendant seeks for the Departnent of State
Police to identify genetic nmarker groupi ngs from evi dence
collected by crimnal justice agencies pursuant to the
al | eged of f ense.

(3) The defendant seeks conparison analysis of
genetic narker gr oupi ngs of t he evi dence under
subdivision (2) to those of the defendant, to those of
other forensic evidence, and to those mintained under
subsection (f) of Section 5-4-3 of the Unified Code of
Corrections.

(4) Cenetic narker grouping analysis nust be
perforned by a |aboratory conpliant with the quality
assurance standards required by the Departnment of State
Police for genetic marker qgroupi ng anal ysis conpari sons.

(5) Reasonable notice of the notion shall be served
upon the State.

(b) The Departnent of State Police may pronul gate rul es
for the types of conparisons perforned and the quality
assurance standards required for subm ssion of genetic narker
gr oupi ngs. The provisions of the Adm nistrati ve Revi ew Law
shall apply to all actions taken under the rules S0
pr onul gat ed.

(725 I LCS 5/114-16 new)

Sec. 114-16. Mtion to preclude death penalty based upon
mental retardation

(a) A defendant charged wth first degree nurder nmay
make a notion prior to trial to preclude the inposition of
the death penalty based upon the nental retardation of the
defendant. The notion shall be in witing and shall state
facts to denpnstrate the nental retardation of the defendant.
As used in this Section, "nental retardation" neans:
(1) havi ng significantly subaver age gener al
intellectual functioning as evidenced by a functional
intelligence quotient (1.0 ) of 70 or bel ow and
(2) having deficits in adaptive behavior. The nental
retardation must have been mani f est ed during t he
devel opnental period, or by 18 years of age.

(b) Notwi thstanding any provision of |aw to t he
contrary, a defendant with nental retardation at the tine of
committing first degree nurder shall not be sentenced to

(c) The burden of going forward with the evidence and
the burden of proving the defendant's nental retardation by a

pr eponderance of the evidence is upon the defendant. The
determ nation of whether the defendant was nentally retarded
at the tine of the offense of first degree nurder shall be
made by the court after a hearing.

(d) If the issue of nental retardation is raised prior
to trial and the court determ nes that the defendant is not a
person with nental retardation, the defendant shall be

entitled to offer evidence to the trier of fact of dim nished
intell ectual capacity as a mtigating circunstance pursuant
to clause (c)(7) of Section 9-1 of the Crimnal Code of 1961

(e) The determnation by the trier of fact on the
defendant's notion shall not be appealable by interlocutory
appeal, but my be a basis of appeal by either the State or
def endant follow ng the sentencing stage of the trial.

(725 1LCS 5/115-16.1 new
Sec. 115-16. 1. Wtness qualification in first
deqree nurder trial
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(a) In a prosecution for first degree nurder where the
State has given notice of its intention to seek the death
penalty, the prosecution nust pronptly notify the court and
the defendant's attorney of the intention to introduce
testinmony at trial froma person who is in custody or who was
in custody at the tine of the factual matters to which the
person wll testify. The notice to the defendant's attorney
must include the identification, crimnal history, and
background of the witness. The prosecution nust also pronptly
notify t he def endant's attor ney of any di scussi on,
i nducenent, benefit, or agreenent between that witness and a
|law enforcenent agency, officer, or prosecutor for that

(b) After notice has been given to the court pursuant to
subsection (a), the court nust prior to trial conduct an
evidentiary heari ng to deternine the reliability and
adm ssibility of the testinony of t he W t ness. The
prosecution has the burden of proving by a preponderance of
the evidence the reliability of the testinony of the w tness.
In making its determ nation, the court nmay consi der:

(1) the specific statenents or facts to which the
wtness will testify;

(2) the tinme, place, and other circunstances
regarding the statenents or facts to which the wtness
wll testify;

(3) any di scussi on, i nducenent, benefit, or
agreenent between the wtness and a |aw enforcenent
agency or officer for that w tness;

(4 the crimnal history of the wtness;

(5) whet her the wtness has ever recanted his or
her testinony;

(6) other crimnal cases in which the wtness has

(7) the presence or absence of any relationship
bet ween the accused and the witness; and

(8) any other evidence relevant to the credibility
of the wi tness.

(725 1LCS 5/115-21 new)
Sec. 115-21. Evidence of statenent in capital case.
(a)The GCeneral Assenbly believes that justice and
fairness are best served if the custodial interrogation
and any statenent of the defendant that may result from
the interrogation in a capital case are recorded by neans
of electronic video and audio. The General Assenbly finds
that the video and audio recording of the interrogation
and statenent produce sonme of the best evidence with
respect to the voluntariness and reliability of the
statenent and conpliance with the constitutional rights
of the defendant. The General Assenbly understands that
to inplenent such recording practices wll require tine,
training, and funding. Therefore, the GCeneral Assenbly
believes that I|law enforcenent officers, to the extent
possi bl e, should record any interrogations and statenents
of the suspect, defendant, or significant wtness in
capital cases in video and audio format. However, the
Ceneral Assenbly also recognizes that such video and
audio recording may not always be avail able or practical
under the circunstances and resources of a particular
case. Further, an interrogation or statenent that is not
recorded by video or audio may be just as reliable and
voluntary as one that is so recorded. Therefore, the
pur pose of this Section is not to nandate video and audio
recording of interrogations and statenents in first
degree nurder cases and conpel t he excl usi on of
unrecorded statements or interrogations, but rather to
guarantee an adm ssibility hearing before the court for
statenents nmade w thout a video or audio recording. The
State's Attorney for each county and the Attorney General
shall each report separately to the General Assenbly by
August 1, 2003 as to the inplenentation of these
recordi ng procedures in their respective jurisdictions.
(b) Wien a statenent of the defendant nmade during a
custodial interrogation wthout an el ectronic video and
audi o recording of the interrogation and statenent is to
be offered as evidence at trial for first degree nurder
when the State has given notice of its intention to seek
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the death penalty, the court nust conduct a hearing on
the adnmi ssibility of the statenent regardl ess of whether
an admissibility objection has been made. In neking a
determ nation regarding adm ssibility of the statenent,
the court nust review the facts wth respect to the
vol untariness of the statenent, whether the defendant was
properly advised of law. The hearing required by this
Section my be conbined with the hearing on the
defendant's notion to suppress his or her confession
pursuant to Section 114-11 of this Code.

(c) For the purposes of this Section, "custodial
interrogation" neans any interrogation during which the
person being interrogated is not free to | eave and the
person is being asked questions relevant to the first
degree nurder investigation.

(725 ILCS 5/116-3)

Sec. 116-3. Motion for fingerprint or forensic testing
not available at trial regarding actual innocence.

(a) A defendant may nmake a notion before the trial court
that entered the judgnent of conviction in his or her case
for the performance of fingerprint or forensic DNA testing,
i ncludi ng conpari son analysis of genetic nmarker groupings of
the evidence collected by crimnal justice agencies pursuant
to the alleged offense, to those of the defendant, to those
of other forensic evidence, and to those nmintained under
subsection (f) of Section 5-4-3 of the Unified Code of
Corrections, on evidence that was secured in relation to the
trial which resulted in his or her conviction, but which was
not subject to the testing which is now requested because the
technology for the testing was not available at the tinme of

trial. Reasonable notice of the notion shall be served upon
the State.
(b) The defendant nust present a prima facie case that:
(1) identity was the issue in the trial which

resulted in his or her conviction; and
(2) the evidence to be tested has been subject to a
chain of custody sufficient to establish that it has not
been substituted, tanpered with, replaced, or altered in
any material aspect.

(c) The trial court shall allow the testing under
reasonable conditions designed to protect t he State's
interests in the integrity of the evidence and the testing
process upon a determ nation that:

(1) the result of the testing has the scientific

pot enti al to pr oduce new, noncunul ati ve evi dence
materially relevant to the defendant's assertion of
act ual i nnocence that significantly advances t he

def endant's claimof innocence;

(2) the testing requested enploys a scientific
met hod generally accepted wthin the relevant scientific
comunity.

(Source: P.A 90-141, eff. 1-1-98.)

(725 ILCS 5/122-1) (from Ch. 38, par. 122-1)

Sec. 122-1. Petition in the trial court.

(a) Any person inprisoned in the penitentiary my
institute a proceeding under this Article if the person who
asserts that:

1) in the proceedings which resulted in his or her
conviction there was a substantial denial of his or her
rights wunder the Constitution of the United States or of
the State of Illinois or both; or

(2) the death penalty was inposed and there is
newly discovered evidence not available to the person at
the time of the proceeding that resulted in his or her
conviction that establishes the person's innocence.

(a-5) A proceedi ng under paragraph (2) of subsection (a)
my be comrenced at any tine after the person's conviction
notw thstandi ng any other provisions of may--institute--a
pr oceedt ng-under this Article. In such a proceedi ng regarding
actual innocence, if the court determnes the petition is
frivolous or is patently without nerit, it shall disnmss the
petition in a witten order, specifying the findings of fact
and conclusions of lawit made in reaching its decision.
Such order of dismissal is a final judgnent and shall be
served upon the petitioner by certified mail within 10 days
of its entry.
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(b) The proceedi ng shall be conmmenced by filing with the
clerk of the court in which the conviction took place a
petition (together wth a copy thereof) verified by
affidavit. Petitioner shall also serve another copy upon the
State's Attorney by any of the mnethods provided in Rule 7
of the Suprenme Court. The clerk shall docket the petition
for consideration by the court pursuant to Section 122-2.1
upon his or her receipt thereof and bring the sanme pronptly
to the attention of the court.

(c) Except as otherw se provided in subsection (a-5), if
the petitioner is under sentence of death, no proceedings
under this Article shall be commenced nore than 6 nonths
after the issuance of the nmandate by the Suprene Court

foll owi ng affirmance of the defendant's direct appeal of
the trial court verdict. In all other cases,no proceedings
under this Article shall be comrenced nore than 6 nonths

after the denial of a petition for |leave to appeal or the
date for filing such a petition if none is filed or nore than

45 days after the defendant files his or her brief in the
appeal of the sentence before the I1linois Suprenme Court
(or nore than 45 days after the deadline for the filing of
the defendant's brief with the Illinois Suprenme Court if no

brief is filed) or 3 years fromthe date of conviction,
whi chever is sooner, unless the petitioner alleges facts
show ng that the del ay was not due to his or her cul pable
negl i gence.

(d) A person seeking relief by filing a petition under
this Section nust specify in the petition or its heading
that it is filed under this Section. A trial court that has
recei ved a petition conplaining of a conviction or sentence
that fails to specify in the petition or its heading that it
is filed under this Section need not evaluate the petition to
det erm ne whether it could otherw se have stated sone
grounds for relief under this Article.

(e) A proceeding under this Article may not be comrenced

on behalf of a defendant who has been sentenced to death

w thout the witten consent of the defendant, unless the

def endant, because of a nental or physical condition, is

i ncapabl e of asserting his or her own claim

(Source: P.A 89-284, eff. 1-1-96; 89-609, eff. 1-1-97;
89-684, eff. 6-1-97, 90-14, eff. 7-1-97.)

(725 ILCS 5/122-2.1) (from Ch. 38, par. 122-2.1)

Sec. 122-2.1. (a) Wthin 90 days after the filing and
docketing of each petition, the court shall exam ne such
petition and enter an order thereon pursuant to this
Secti on.

(1) |If the petitioner is under sentence of death
and is wthout counsel and alleges that he is wthout
means to procure counsel, he shall state whether or not
he wi shes counsel to be appointed to represent him | f
appoi ntnent of counsel is so requested, the court shal
appoi nt counsel if satisfied that the petitioner has no
means to procure counsel .

(2) If the petitioner is sentenced to inprisonnent and
the court determ nes the petition is frivolous or is
patently wthout nerit, it shall dismss the petitionin a
witten order, specifying the findi ngs of fact and
conclusions of Jlawit nade in reaching its decision. Such

order of dismssal is a final judgnent and shall be served
upon the petitioner by certified mail wthin 10 days of its
entry.

(b) If the petition is not dismssed pursuant to this
Section, the court shall order the petition to be docketed
for further consideration in accordance with Sections 122-4
through 122-6. |f the petitioner is under sentence of death,

the court shall order the petition to be docketed for
further consideration and hearing within one year of t he
filing of the petition.

(c) In considering a petition pursuant to this Section,

the court may examne the court file of the proceeding in
which the petitioner was convicted, any action taken by an
appel l ate court in such proceeding and any transcripts of
such proceeding. (Source: P.A 86-655; 87-904.)

Section 20. 5. The Capital Crines Litigation Act is
anended by changing Sections 10 and 19 as foll ows:
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25 | LCS 124/ 10)

(Section scheduled to be repealed on July 1, 2004)

Sec. 10. Court appointed trial counsel; conpensation and
expenses.

(a) This Section applies only to conpensation and
expenses of trial counsel appointed by the court as set
forth in Section 5, other than public defenders, for the
period after arraignnment and so long as the State's Attorney
has not, at any tine, filed a certificate indicating he or
she wll not seek the death penalty or stated on the record
in open court that the death penalty will not be sought.

(b) Appointed trial counsel shall be conpensated upon
present nent and certification by the circuit court of a
claimfor services detailing the date, activity, and tinme

duration for which conpensation is sought. Conpensation for
appointed trial counsel may be paid at a reasonable rate not
to exceed $125 per hour.

Beginning in 2001, every January 20, the statutory rate
prescribed in this subsection shall be automatical ly
increased or decreased, as applicable, by a percentage
equal to the percentage change in the consuner price index-u
during the preceding 12- nonth cal endar year. "Consumner
price index-u" nmeans the index published by the Bureau of
Labor Statistics of +the United States Departnent of Labor
that neasures the average change in prices of goods and
services purchased by all urban consunmers, United States
city average, all itens, 1982- 84=100. The new rate
resulting fromeach annual adjustnent shall be determ ned by
the State Treasurer and made available to the chief |judge of
each judicial circuit. Paynent in excess of the limtations
stated in this subsection (b) may be nade if the trial
court certifies that such paynent is necessary to provi de
fair conpensation for representation based upon custonary
charges in the relevant legal narket for attorneys of
simlar skill, background, and experience. A trial court
may entertain the filing of this verified statenent before
t he termnation of the cause and may order the provisional
paynent of suns during the pendency of the cause.

(c) Appointed trial counsel may al so petition the court
for certification of expenses for reasonable and necessary
capital litigation expenses including, but not I|imted to,
investigatory and other assistance, expert, forensic, and
other wtnesses, and mtigation specialists. Counsel may
not petition for certification of expenses that nay have
been provided or conpensated by the State Appellate Defender
under item (c)(5) of Section 10 of the State Appellate
Def ender Act.

(d) Appointed trial counsel shall petition the court for

certification of conpensation and expenses under this
Section periodically during the course of counsel 's
representation. If the court determ nes that the conpensation
and expenses should be paid fromthe Capital Litigation

Trust Fund, the court shall certify, on a form created by
the State Treasurer, that all or a designated portion of the
anount requested is reasonable, necessary, and appropriate
for paynent from the Tr ust Fund. Certification of
conpensati on and expenses by a court in any county other than
Cook County shall Dbe delivered by the court to the State
Treasurer and paid by the State Treasurer directly from the
Capital Litigation Trust Fund if there are sufficient noneys
in the Trust Fund to pay the conpensation and expenses.
Certification of conpensation and expenses by a court in
Cook County shall be delivered by the court to the county
treasurer and paid by the county treasurer from noneys
granted to the county from the Capital Litigation Trust
Fund.

(Source: P.A 91-589, eff. 1-1-00.)

(725 1LCS 124/19)

(Section schedul ed to be repealed on July 1, 2004)

Sec. 19. Report; repeal.

(a) The Cook County Public Defender, the Cook County
State's Attorney, the State Appell ate Defender, the
State's Attorneys Appellate Prosecutor, and the Attorney
General shall each report separately to the Cenera
Assenbly by January 1, 2004 detailing the amounts of
nmoney received by themthrough this Act, the wuses for
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whi ch those funds were expended, the bal ances then in the
Capital Litigation Trust Fund or county accounts, as the
case may be, dedicated to themfor the use and support

of Public Defenders, appointed trial defense counsel ,
and State's Attorneys, as the case may be. The report
shal | describe and discuss the need for continued

fundi ng through the Fund and contain any suggestions for
changes to this Act.
(b) (Bl ank) Unl ess- -t he- - General - - Assenbl y- - pr ovi des
ot herwt se; -this- Act-is--repeal ed--on-July-1;-2004-
(Source: P.A 91-589, eff. 1-1-00.)"; and

on page 73, line 29, by inserting after "5-4-3" t he
fol | ow ng:

"and by adding Section 5-2-7"; and

on page 81, by inserting between Ilines 27 and 28 the
fol | ow ng:

"(730 ILCS 5/5-2-7 new)

Sec. 5-2-7. Fitness to be executed.

(a) A person is unfit to be executed if the person is
mentally retarded. For the pur poses of this Section,
"mentally retarded"” neans:

(1) havi ng significantly sub- aver age gener al

i ntell ectual functioning as evidenced by a functional

intelligence quotient (1.Q.) of 70 or bel ow and

(2) having deficits in adaptive behavior.

The nmental retardation nust have been nmanifested during
t he devel opnental period, or by 18 years of age.

(b) The question of fitness to be executed nay be raised
after pronouncenent of the death sentence. The procedure
for raising and deciding the question shall be the sane as
that provided for raising and deciding the question of
fitness to stand trial subject to the following specific
provi si ons:

(1) the question shall be raised by notion filed in

t he sentencing court;

(2) the question shall be decided by the court;
(3) the burden of proving that the offender is
unfit to be executed s on t he of f ender;

(4) if the offender is found to be nentally
retarded, the court nust resentence the offender to
nat ur al life inprisonnent wunder Chapter V of t he

Uni fied Code of Corrections."; and

on page 84, by replacing lines 19 and 20 with the foll ow ng:

“"I''linois and to all prosecutorial agencies. Notw thstanding
the limts on disclosure stated by this subsection (f), the
genetic narker grouping analysis information obtai ned under
this Act also may be rel eased by court order pursuant to a
nmotion under Section 114-15 of the Code of Crinnal
Procedure of 1963 to a defendant who neets all of the
requi renents under that Section.

Not wi t hst andi ng any other statutory provision to the
contrary, all".

Wth these specific recomendations for change, House
Bill 2058 wll have ny approval. | respectfully request
your concurrence.

Si ncerely,
s/ GEORGE H. RYAN
Gover nor
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