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AMENDMENT TO HOUSE BI LL 827

AMENDMENT NO. . Anend House Bill 827 by replacing
the title with the foll ow ng:

"AN ACT concerni ng econom ¢ devel opnent."; and

by replacing everything after the enacting clause with the

fol | ow ng:

"Section 1. Short title. This Act may be cited as the

New Mar kets Venture Capital Program Act.

Section 5. Definitions. |In this Act:

"Departnent” means the Departnent of Commerce and
Community Affairs.

"Devel opnental venture capital” neans capital in the form
of equity investnents in businesses made wth a primry
obj ective of fostering econom c devel opnent in | owincone or
nmoder at e-i ncone geogr aphi ¢ areas.

"Director” nmeans the Director of Cormerce and Community
Affairs.

"Lowi ncone or noderate-incone geographic area" neans:

(1D a census tract, or the -equivalent county
division as defined by the Bureau of the Census for

pur poses of defining poverty areas, in which:
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(A) the poverty rate is not |less than 20%

(B) in the case of a census tract or division
|ocated within a netropolitan area, the nedian
famly inconme for the tract or division does not
exceed the greater of 80% of the statew de nedi an
famly income or 80% of the netropolitan area nedian
famly incone; or

(© in the case of a census tract or division
not Jlocated wthin a netropolitan area, the nedi an
famly inconme for the tract or division does not
exceed 80% of the statewi de nedian famly incone; or
(2) any area |l ocated wthin:

(A) a historically underutilized busi ness zone
(HUBZone), as defined in Section 3(p) of the Snall
Busi ness Act (15 U. S.C. 632(p));

(B) an urban enpowernent zone or an urban
enterprise community, as designated by the Secretary
of the federal Departnent of Housing and Urban
Devel opnment ; or

(O a rural enpowernent zone or a rural
enterprise community, as designated by the Secretary
of the federal Departnent of Agriculture.

"New markets venture capital conpany” neans a conpany
t hat :

(1) has been granted final approval by the

Departnent under subsection (e) of Section 20; and

(2) has entered into a participation agreenent wth

t he Depart nent.

"QOperational assistance" neans nmanagenent, marketing, and
other technical assistance that assists a small Dbusiness
concern wi th business devel opnment.

"Participation agreenent” neans an agreenent between the
Depart nent and a conpany granted final approval under

subsection (e) of Section 20 that:
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(1) details the conpany's operating pl an and
investnment criteria; and

(2) requires the conpany to nmake investnents in
smal |l er enterprises at | east 80% of which are located in
| ow-i ncome or noderate-incone geographi c areas.

"Speci alized small business investnent conpany” neans any
smal | business investnment conpany that (i) invests solely in
smal | busi ness concerns that contribute to a well-balanced
State econony by facilitating ownership in those concerns by
persons whose participation in the free enterprise system is
hanpered because of social or econom c disadvantages; (ii) is
organi zed or chartered under State business or nonprofit
corporations statutes, or formed as a I|imted partnership;
and (iii) was licensed under Section 301(d) of the federal
Smal | Busi ness Investnent Act (15 U.S.C. 681(d)), as it was

in effect before Septenber 30, 1996.

Section 10. Pur poses. The purposes of the New Markets
Venture Capital Program established under this Act are to:

(1) pronote econom c devel opnent and the creation of
weal t h and job opportunities in | ow i ncone or
noder at e-i nconme geographic areas and anong i ndividuals
l'iving in those areas by encouraging devel opnental
venture capital investnents in smal | er enterprises
primarily located in those areas; and

(2) establish a devel opnental venture capital
program wth the m ssion of addressing the unnet equity
i nvest nment needs of small enterprises located in
| ow-i ncome and noder at e-i ncone geographic areas, to be
adm ni stered by the Departnent to:

(A) enter into participation agreenents with
new markets venture capital conpanies;
(B) guarantee debentures of new markets

venture capital conpanies to enable each conpany to
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make devel opmental venture capital investnents in
smal l er enterprises in |owincome or noderate-incone
geogr aphi ¢ areas; and

(© nmake grants to new markets venture capital
conpanies, and to other entities, for the purpose of
provi di ng oper at i onal assi st ance to smal | er

enterprises financed, or expected to be financed, by

0o N o o A w N P

t he conpani es.

9 Section 15. Creation of program The Departnment nust
10 establish a new markets venture capital program under which

11 t he Departnent may:

12 (1) enter into partici pation agreenents W th
13 conpanies granted final approval under subsection (e) of
14 Section 20 for the purposes set forth in Section 10;

15 (2) guarantee the debentures issued by new markets
16 venture capital conpanies as provided in Section 25; and

17 (3) make grants to new markets venture capita

18 conpani es, and to other entities, under Section 40.

19 Section 20. Selection of new nmarkets venture capital

20 conpani es.

21 (a) A conpany is eligible to apply to participate, as a
22 new markets venture capital conpany, in t he program

23 establ i shed under this Act if:

24 (1) the conpany is a newy forned for-profit entity
25 or anewy forned for-profit subsidiary of an existing
26 entity;

27 (2) t he conpany has a managenent team wth
28 experience in conmunity devel opnent financing or rel evant
29 venture capital financing;, and

30 (3) the conpany has a primary objective of economc
31 devel opment of |owincone or noderate-inconme geographic

32 ar eas.
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(b) To participate as a new markets venture capital
conpany in the program established under this Act, a conpany
meeting the eligibility requirements of subsection (a) nust

submt an application to the Departnent that includes:

(1) a business plan describing how the conpany
intends to make successful devel opnental venture capital
investnments in identified | owincone or noderate-incone
geogr aphi c areas;

(2) information regarding the community devel opnent
finance or relevant venture capital qualifications and
general reputation of the conpany's nanagenent;

(3) a description of how the conpany intends to work
Wi th community organi zations and to seek to address the
unmet capital needs of the communities served;

(4) a proposal describing how the conpany will use
the grant funds provided wunder this Act to provide
operational assistance to smaller enterprises financed by
the conpany, including information regardi ng whether the
conpany wi | use i censed pr of essi onal s, wher e
applicable, on the conpany's staff or from an outside
entity;

(5 with respect to binding coomitnents to be nade
to the conpany under this Act, an estimate of the ratio
of cash to in-kind contributions;

(6) a description of the criteria to be wused to
eval uate whether and to what extent the conpany neets the
obj ectives of the program established under this Act;

(7) i nformation regar di ng the managenent and
financial strength of any parent firm affiliated firm
or any other firm essential to the success of the
conpany's busi ness pl an; and

(8) any other information that the Departnent may
require.

(c) From anpong conpanies submtting applications under
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subsection (b), the Departnent nust, in accordance with this
subsection, conditionally approve conpanies to participate in
the New Markets Venture Capital Program

In selecting conpanies, the Departnent nust consider the
fol | ow ng:

(1) The likelihood that the conpany w Il neet the
goal s of its business plan.

(2) The experience and background of the conpany's
managenent team

(3) The need for developnental venture capital
investnments in the geographic areas in which the conpany
intends to invest.

(4) The extent to which the conpany will concentrate
its activities on serving the geographic areas in which
it intends to invest.

(5) The likelihood that the conpany will be able to
satisfy the conditions of subsection (d).

(6) The extent to which the activities proposed by
the conpany will expand economc opportunities in the
geographic areas in which the conpany intends to invest.

(7) The strength of +the conpany's proposal to
provi de operational assistance under this Act as the
proposal relates to the ability of the applicant to neet
applicable cash requirenents and properly use in-kind
contributions, including the use of resources for the
services of |icensed professionals whether provided by
persons on the conpany's staff or by persons outside of
t he conpany.

(8 Any other factors deenmed appropriate by the
Depart nent .

The Departnent nmust sel ect conpanies in such a way that
pronotes investnent statew de.
(d) The Departnment nust grant each conditionally approved

conpany a period of tinme, not to exceed 2 years, to satisfy
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the foll owm ng requirenents:

(1) Each conditionally approved conpany nust raise
not less than $5,000,000 of private capital or binding
capital commtnents fromone or nore investors (other
than agencies or departnents of the State) who neet
criteria established by the Departnent.

(2) I'n order to provide operational assistance to
smal l er enterprises expected to be financed by the
conpany, each conditionally approved conpany:

(A must have bi ndi ng commtnments (for
contribution in cash or in-kind) (i) from any
sources other than the Departnent that neet criteria
established by the Departnent; (ii) payable or
avai |l abl e over a nultiyear period acceptable to the
Department (not to exceed 10 years); and (iii) in an
amount not |ess than 30% of the total anount of
capital and conmm tnents rai sed under paragraph (1)
of this subsection;

(B) nust have purchased an annuity (i) from an
i nsurance conpany acceptable to the Departnent; (ii)
using funds (other than the funds raised under
paragraph (1) of this subsection) from any source
other than the Departnent; and (iii) that vyields
cash paynents over a nultiyear period acceptable to
the Departnent (not to exceed 10 years) in an anount
not | ess than 30% of the total anmount of capital and
commtnments raised under paragraph (1) of this
subsection; or

(O nust have bi ndi ng comm tment s (for
contributions in cash or in-kind) of the type
descri bed in subpar agr aph (A) and nust have
purchased an annuity of the type described in
subparagraph (B) that in t he aggregat e make

avai |l abl e, over a nultiyear period acceptable to the
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Departnent (not to exceed 10 years), an anmount not

| ess than 30% of the total anount of capital and

commtnments raised under paragraph (1) of this
subsecti on.

(e) The Departnment nust grant to a conpany conditionally

approved under subsection (c) final approval to participate

in the programestablished under this Act after the conpany

has net the requirenents set forth in subsection (d).

Section 25. Debentures.

(a) The Departnent may guarantee the tinely paynent of
the principal and interest, as scheduled, on debentures
i ssued by any new nmarkets venture capital conpany.

(b) The Departnent may nmake guarantees under this Section
on any terns and conditions that it deens appropriate, except
that the termof any debenture guaranteed under this Section
may not exceed 15 years.

(c) The full faith and credit of the State is pledged to
pay all amounts that may be required to be paid under any
guar antee under this Act.

(d) Under this Section, the Departnment nay guarantee the
debentures issued by a new markets venture capital conpany
only to the extent that the total face ampbunt of outstanding
guar ant eed debentures of the conpany does not exceed 150% of
the private capital of the conpany, as determ ned by the
Departnent. "Private capital” includes capital that IS
considered to be State funds if the capital is contributed by
an investor other than an agency or departnent of the State

gover nnent .

Section 30. |Issuance and guarantee of trust certificates.
(a) The Departnent may i ssue trust certificates
representing ownership of all or a fractional part of

debentures issued by a new markets venture capital conpany
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and guaranteed by the Departnent wunder this Act if the
certificates are based on and backed by a trust or pool
approved by the Departnent and conposed solely of guaranteed
debent ur es.

(b) The Departnent nmay, under any terns and conditions
that it deens appropriate, guarantee the tinely paynent of
the principal of and interest on trust certificates issued by
the Departnent or its agents for purposes of this Section.

Each guarantee wunder this subsectionis limted to the
extent of the principal and interest on the guaranteed
debentures that conpose the trust or pool.

In the event that a debenture in a trust or pool is
prepaid, or in the event of default of a debenture, the
guarantee of tinmely paynent of principal and interest on the
trust certificates shall be reduced in proportion to the
amount of principal and interest that prepaid debenture
represents in the trust or pool. Interest on prepaid or
defaulted debentures shall accrue and be guaranteed by the
Department only through the date of paynment of the guarantee.
At any tinme during its term a trust certificate may be
called for redenption due to prepaynent or default of al
debent ur es.

(c) The full faith and credit of the State is pledged to
pay all anmounts that nmay be required to be paid under any
guarantee of a trust certificate issued by the Departnent or
its agents under this Section.

(d) The Departnent may not collect a fee for any
guarantee of a trust certificate under this Section, but any
agent of the Departnent may collect a fee approved by the
Department for the functions described in subsection (f).

(e) In the event the Departnent pays a claimon a
guarantee issued under this Section, it shall be subrogated
fully to the rights satisfied by the paynent.

No federal, State, or local law precludes or limts the
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exercise by the Departnment of its ownership rights in the

debentures residing in a trust or pool against which trust

certificates are issued under this Section

of

(f) (1) The Departnment may provide for a central
registration of all trust certificates issued under this
Section. Nothing in this subsection shall prohibit the
use of a book entry or other electronic form of
registration for trust certificates.

(2) The Departnent may contract wth an agent or
agents to carry out on behalf of the Departnent the
pooling and the central registration functions provided
for in this Section including, notwthstandi ng any ot her
provision of law, (i) maintenance, on behalf of and under
the direction of the Departnent, of any commercial bank
accounts or investnents in obligations of the State that
may be necessary to facilitate the creation of trusts or
pools backed by debentures guaranteed under this Act and
(1i) the issuance of trust certificates to facilitate the
creation of the trusts or pools.

Any agent performng functions on behalf of the
Department under this paragraph nust provide a fidelity
bond or insurance in any anounts that the Departnent
determnes to be necessary in order to fully protect the

interests of the State.

Section 35. Fees. Except as provided in subsection (d)

Section 30, the Departnent may charge any fees that it

deens appropriate with respect to any guarantee or grant

i ssued under this Act.

Section 40. COperational assistance grants.
(a) (1) 1In accordance with this Section, the Departnment
may meke grants to new markets venture capital conpanies

and to other entities to provide operational assistance
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to smaller enterprises financed, or expected to be
financed, by those conpanies or other entities.

(2) Grants made under this subsection shall be nade
over a nmultiyear period not to exceed 10 years and under
any other terns that the Departnment may require.

(3) In accordance with this Section, the Departnent
may make grants to specialized small business investnment
conpani es to provide operational assistance to smaller
enterprises financed, or expected to be financed, by
t hose conpanies after the effective date of this Act.

The proceeds of a grant made under this subsection
may be wused by the conpany receiving the grant only to
provi de operational assistance in connection wth an
equity investnent (nmade wth capital raised after the
effective date of this Act) in a business located in a
| ow-i ncome or noder at e- i ncone geogr aphi c ar ea.
Operational assistance referred to in this paragraph (3)
may not be provided in connection with nore than one
equity investnent.

A specialized small Dbusiness investnent conpany IS

eligible for a grant under this Section only if the conpany
submts to the Director of Commerce and Community Affairs, in
any formand manner that the Director may require, a plan for

use of the grant.

(4) The anpbunt of a grant made under this subsection
to a new markets venture capital conpany shall be equa
to the resources (in cash or in-kind) raised by the
conpany under paragraph (2) of subsection (d) of Section
20. The anobunt of a grant made under this subsection to
any entity other than a new nmarkets venture capital
conpany shall be equal to the resources (in cash or
in-kind) raised by the entity in accordance wth the
requirenents applicable to new markets venture capital

conpani es set forth in paragraph (2) of subsection (d) of
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Section 20.

(5) If the amobunt nmade available to carry out this

Section is insufficient for the Departnent to provide
grants in the anounts provided for in paragraph (4), the
Departnent nust nake pro rata reductions in the anounts
ot herwi se payable to each conpany and entity under that
par agr aph.
(b) (1) The Departnent may make suppl enmental grants to
new markets venture capital conpanies and to other
entities under any terns that the Departnent may require
to provide additional operational assistance to smaller
enterprises financed, or expected to be financed, by the
conpani es.

(2) The Departnent may require, as a condition of
any suppl enental grant nmade under this subsection, that
the conpany or entity receiving the grant provide from
resources (in cash or in-kind), other than those provided
by the Departnment, a matching contribution equal to the
anmount of the supplenental grant.

(c) MNone of the assistance nmade avail able under this
Section may be used for any operating expense of a new
markets venture capital conpany or a specialized snal

busi ness i nvestment conpany.

Section 45. Bank participation.

(a) Except as provided in subsection (b), any national
bank, any nmenber bank of the Federal Reserve System and any
i nsured bank that is not a nenber of the systemmay invest in
any new markets venture capital conpany or in any entity
established to invest solely in new markets venture capital
conpani es.

(b) No bank described in subsection (a) nay nake
i nvestnments described in that subsection that are greater

than 5% of the capital and surplus of the bank.
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Section 50. Reporting. Each new nmarkets venture capital
conpany that participates in the program established under
this Act nust provide to the Departnment any information that
the Departnent may require, including (i) information rel ated
to the nmeasurenment criteria that the conpany proposed in its
program application and (ii) in each case in which the
conpany under this Act nakes an investnent in, or a |oan or
grant to, a business that is not located in a |owincone or
noder at e-i ncone geographic area, a report on the nunber and
percentage of enployees of the business who reside in those

ar eas.

Section 55. Exam nati ons.

(a) Each new nmarkets venture capital conpany t hat
participates in the program established under this Act is
subject to examnations nade at the direction of t he
Departnent in accordance with this Section.

(b) Exam nations under this Section may be conducted with
the assistance of a private sector entity that has both the
qualifications and the expertise necessary to conduct the
exam nat i ons.

(c) (1D The Depart nent may assess the cost of

exam nations under this Section, including conpensation

of the examners, against the conpany exam ned. Any
conpany agai nst which the Departnent assesses costs under

t hi s paragraph nust pay the costs.

(2) Funds collected wunder this Section shall be
deposited into the General Revenue Fund and used, subject
to appropriation, for the salaries and ordinary and

conti ngent expenses of the Departnent.

Section 60. Injunctions and court orders.
(a) Wienever, in the judgnent of the Departnent, a new

markets venture capital conpany or any other person has
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engaged or is about to engage in any acts or practices that
constitute or will constitute a violation of any provision of
this Act, of any rule adopted under this Act, or of any order
i ssued under this Act, the Departnent may nake application to
the proper circuit court for an order enjoining the acts or
practices or for an order enforcing conpliance wth the
provision, rule, order. The court has jurisdiction over
t hose actions and, upon a showi ng by the Departnent that the
new markets venture capital conpany or other person has
engaged or is about to engage in any such acts or practices,
a permanent or tenporary injunction, restraining order, or
ot her order shall be granted w thout bond.

(b) I'n any proceedi ng under subsection (a), the «circuit
court may, to any extent the court deens necessary, take
exclusive jurisdiction of the new markets venture capital
conpany and the assets of that conpany and nmay appoint a
trustee or receiver to hold or admnister, pursuant to the
direction of the court, the assets of the new markets venture
capi tal conpany.

(c) The Departnment may act as trustee or receiver of a
new markets venture capital conpany. Upon request of the
Departnent, the court may appoint the Departnent to act as a
trustee or receiver of a new nmarkets venture capital conpany
unl ess the court deens the appointnent inequitable or
ot herw se I nappropriate by reason of t he speci al

ci rcunst ances i nvol ved.

Section 65. Penalties.

(a) Wth respect to any new narkets venture capital
conpany that violates or fails to conply wth any of the
provisions of this Act, of any rule adopted under this Act,
or of any participation agreenent entered into wunder this
Act, the Departnent may in accordance with this Section:

(1) void the participation agreenent between the
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Depart ment and t he conpany; and
(2) cause the conpany to forfeit all of the rights
and privileges derived by the conpany fromthis Act.

(b) Before the Departnent may cause a new markets venture
capi tal conpany to forfeit rights or privileges under
subsection (a), the circuit court nust find that the conpany
commntted a violation, or failed to conply, in a cause of
action brought for that purpose in the county in which the
principal office of the conpany is | ocated.

Each cause of action brought by the State under this
subsection nmust be brought by the by Departnent or the

Attorney Ceneral.

Section 70. Unl awful acts and om ssions; breach of
fiduciary duty.

(a) Wien any new markets venture capital conpany viol ates
any provision of this Act, a rule adopted under this Act, or
a participation agreenent entered into wunder this Act, by
reason of its failure to conply with its terns or by reason
of its engaging in any act or practice that constitutes or
will constitute a violation thereof, the violation nust al so
be deened to be a violation and an unl awful act commtted by
any person who, directly or indirectly, authorizes, orders,
participates in, causes, brings about, counsels, aids, or
abet s in t he comm ssion of any acts, practices, or
transactions that constitute or will constitute, in whole or
in part, the violation.

(b) It is unlawful for any officer, director, enployee,
agent, or other participant in the managenent or conduct of
the affairs of a new narkets venture capital conpany to
engage in any act or practice, or to omt any act or
practice, in breach of +the person's fiduciary duty as an
officer, director, enployee, agent, or participant if, as a

result of the act or practice, the conpany suffers or is in
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i mm nent danger of suffering financial |oss or other damage.

(c) Except with the witten consent of the Departnent,

is unl awful :
(1) for any person to be an officer, director,
enpl oyee of any new markets venture capital conpany,

to becone an agent or participant in the conduct of

it

or

or

t he

affairs or managenent of such a conpany, if the person

(1) has been convicted of a felony or any other crim nal

of fense involving dishonesty or breach of trust or (ii)

has been found civilly liable in damges, or has been

per mnent |y or tenporarily enjoined by an order,

j udgnment, or decree of a court of conpetent jurisdiction,

by reason of any act or practice involving fraud,

breach of trust; and

or

(2) for any person continue to serve in any of the

capacities described in paragraph (1) if (i) the person

is convicted of a felony or any other crimnal offense

i nvol ving di shonesty or breach of trust or (ii)

per son is found civilly Iliable in damages, or

t he

is

permanently or tenporarily enjoined by an or der,

judgnent, or decree of a court of conpetent jurisdiction,

by reason of any act or practice involving fraud or

breach of trust.

Section 75. Rules. The Departnent may adopt any rules

necessary to carry out the purposes of this Act.".
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