92_HB0068 LRB9200829RCsb

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

AN ACT in relation to defendants found not guilty by

reason of insanity.

Be it enact ed by t he Peopl e of the State of

II'linois, represented in the General Assenbly:

Section 5. The Unified Code of Corrections is anended by

changi ng Section 5-2-4 as foll ows:

(730 ILCS 5/5-2-4) (from Ch. 38, par. 1005-2-4)

Sec. 5-2-4. Proceedings after Acquittal by Reason of
| nsanity.

(a) After a finding or verdict of not guilty by reason
of insanity under Sections 104-25, 115-3 or 115-4 of The Code
of Crimnal Procedure of 1963, the defendant shall be ordered
to the Departnent of Human Services for an evaluation as to
whet her he is subject to involuntary adm ssion or in need of
mental health services. The order shall specify whether the
eval uation shall be conducted on an inpatient or outpatient
basis. If the evaluation is to be conducted on an inpatient
basi s, the defendant shall be placed in a secure setting
unl ess the Court determnes that there are conpelling reasons
why such placenent is not necessary. After the evaluation and
during t he period of time required to determne the
appropriate placenent, the defendant shall remain in jail.
Upon conpletion of the placenent process the sheriff shal
be notified and shall transport the defendant to t he
designated facility.

The Departnent shall provide the Court with a report of
its evaluation within 30 days of the date of this order. The
Court shall hold a hearing as provided under the Mental
Health and Developnental Disabilities Code to determine if
the individual is: (a) subject to involuntary adm ssion; (b)

in need of nmental health services on an inpatient basis; (c)
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in need of nmental health services on an outpatient basis; (d)
a person not in need of nental health services. The Court
shall enter its findings.

If the defendant 1is found to be subject to involuntary
admssion or in need of nental health services on an
i npatient care basis, the Court shall order the defendant to
the Departnment of Human Services. The defendant shall be
pl aced in a secure setting unless the Court determ nes that
there are conpelling reasons why such placenent s not
necessary. Such defendants placed in a secure setting shal
not be permtted outside the facility's housing unit unless
escorted or acconpani ed by personnel of the Departnment of
Human Services or wth the prior approval of the Court for
unsupervi sed on-grounds privileges as provided herein. Any
defendant placed in a secure setting pursuant to this
Section, transported to «court hearings or other necessary
appointnents off facility grounds by personnel of t he
Departnent of Hunman Services, my be placed in security
devices or otherw se secured during t he peri od of
transportation to assure secure transport of the defendant
and the safety of Departnent of Human Services personnel and
ot hers. These security neasures shall not constitute
restraint as defined in the Mental Health and Devel opnent al
Disabilities Code. If the defendant is found to be in need of
mental health services, but not on an inpatient care basis,
the Court shall conditionally release the defendant, under
such conditions as set forth in this Section as wll
reasonably assure the defendant's satisfactory progress in
treatnment or rehabilitation and the safety of the defendant
or others. If the Court finds the person not in need of
mental health services, then the Court shall order the
def endant di scharged from cust ody.

(1) Definitions: For the purposes of this Section:

(A) "Subject to involuntary adm ssion"” neans: a
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defendant has been found not guilty by reason of
insanity; and
(1) whois nentally ill and who because of his
mental illness is reasonably expected to inflict
serious physical harmupon hinself or another in the
near future; or
(1i) who is nmentally ill and who because of
his illness is wunable to provide for his basic
physi cal needs so as to guard hinself from serious

har m

(B) "In need of nental health services on an
i npatient basis" neans: a defendant who has been found
not guilty by reason of insanity who is not subject to
i nvoluntary adm ssion but who is reasonably expected to
inflict serious physical harm upon hinself or another and
who woul d benefit frominpatient care or is in need of
i npati ent care.

(© "In need of nental health services on an
out patient basis" mnmeans: a defendant who has been found
not guilty by reason of insanity who is not subject to
i nvol untary admssion or in need of nmental health
services on an inpatient basis, but is in need of
out pati ent care, drug and/or alcohol rehabilitation
progranms, comunity adjustnment prograns, i ndi vi dual ,
group, or famly therapy, or chenotherapy.

(D) "Conditional Release" neans: the release from
ei ther the custody of the Departnent of Human Services or
the custody of the Court of a person who has been found
not guilty by reason of insanity under such conditions as
t he Court may inpose which reasonably assure the
defendant's satisfactory progress in t reat nent or
habilitation and the safety of the defendant and ot hers.
The Court shall consider such ternms and conditions which

may i nclude, but need not be |limted to, outpatient care,
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al coholic and drug rehabilitation prograns, community
adj ustnent prograns, individual, group, famly, and
chenot herapy, periodic checks with the | egal authorities

and/ or the Departnment of Human Services. The Court may

order the Departnent of Human Services to provide care to

any person conditionally released under this Section.

The Department nay contract with any public or private

agency in order to discharge any responsibilities inposed

under this Section. The Departnent shall npnitor the

provi sion of services to persons conditionally released

under this Section and provide periodic reports to the

Court concerning the services and the condition of the

def endant . VWhenever a person is conditionally rel eased

pursuant to this Section, the State's Attorney for the

county in which the hearing is held shall designate in

witing the nane, tel ephone nunber, and address of a

person enployed by himor her who shall be notified in

the event that either the reporting agency or the

Departnent decide that the conditional rel ease of the

defendant should be revoked or nodified pursuant to

subsection (i) of this Section The--person--or--facttity

Fendert ng--the--outpatient--care--shall--be--required--to
pertodiecally--report--to-the-Court-on-the-progress-of-the
def endant. Such conditional release shall be for a period
of five years. However, unless the defendant, the person

or facility rendering the treatnent, therapy, program or

outpatient care, the Departnent or the State's Attorney

may petition petitions the Court for an extension of the

conditional release period for an additional 5 three
years. Upon receipt of such a petition, the Court shal
hold a hearing consistent wwth the provisions of this
paragraph (a) and paragraph (f) of this Section, shal
det erm ne whether the defendant should continue to be

subject to the terns of conditional release, and shal
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enter an order either extending the defendant's period of
conditional release for an a-single additional 5 three

year period or discharging the defendant. Additional 5

vear periods of conditional release nmy be ordered

followwng a hearing as provided in this Secti on.

However, in no event shall the defendant's period of

conditional release continue beyond the nmaxi num peri od of

comm tnent ordered by the court pursuant to paragraph (b)

of this Section exeeed-etght-years. These provisions for

extension of conditional release shall only apply to
defendants conditionally released on or after the

effective date of this anendatory Act of the 92nd Genera

of Public Act 83-1449 apply only to defendants charged

with a forcible fel ony.

(E) "Facility director"” nmeans the chief officer of

a nental health or devel opnental disabilities facility or

his or her designee or the supervisor of a program of

t reat ment or habilitation or his or her designee.

" Desi gnee" may i ncl ude a physi ci an, clinical

psychol ogi st, social worker, or nurse.

(b) If t he Court finds the defendant subject to
involuntary adm ssion or in need of nental health services on
an inpatient basis, the adm ssion, detention, care, treatnent
or habilitation, treatnent pl ans, review proceedi ngs,
including review of treatnent and treatnment plans, and
di scharge of the defendant after such order shall be under
the Mental Health and Devel opnental Disabilities Code, except
that the initial order for adm ssion of a defendant acquitted
of a felony by reason of insanity shall be for an indefinite
period of tinme. Such period of commtnent shall not exceed
the maxi mum |l ength of tine that the defendant woul d have been
required to serve, less credit for good behavior, before

becoming eligible for release had he been convicted of and
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recei ved the maxi mum sentence for the nost serious crinme for
whi ch he has been acquitted by reason of insanity. The Court
shall determne the maxinmum period of commtnent by an
appropriate order. During this period of tinme, the defendant
shall not be permtted to be in the community in any manner,
including but not limted to off-grounds privileges, with or
w thout escort by personnel of the Departnent of Human
Servi ces, unsupervised on-grounds privileges, discharge or
conditional or tenporary release, except by a plan as
provided in this Section. 1In no event shall a defendant's
conti nued unaut hori zed absence be a basis for discharge. Not
more than 30 days after admssion and every 60 days
thereafter so long as the initial order remains in effect,
the facility director shall file a treatnment plan report with
the court and forward a copy of the treatnent plan report to
the clerk of +the court, the State's Attorney, and the
defendant's attorney, if the defendant 1is represented by
counsel, or to a person authorized by the defendant under the
Mental Health and Devel opnental Disabilities Confidentiality
Act to be sent a copy of the report. The report shal

include an opinion as to whether the defendant is currently
subject to involuntary adm ssion, in need of nental health
services on an inpatient basis, or in need of nental health
services on an outpatient basis. The report shall also
summarize the basis for those findings and provide a current
summary of the following items fromthe treatnent plan: (1)
an assessnent of the defendant's treatnent needs, (2) a
description of the services recommended for treatnment, (3)
the goals of each type of elenent of service, (4) an
anticipated tinetable for the acconplishnent of the goals,
and (5) a designation of the qualified professional
responsi ble for the inplenentation of the plan. The report
may al so i ncl ude unsupervi sed on-grounds privil eges,

of f-grounds privileges (Wwth or without escort by personnel
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of the Departnment of Human Services), hone visits and
partici pation in wor k progranms, but only where such
privileges have been approved by specific court order, which
order may include such conditions on the defendant as the
Court may deem appropriate and necessary to reasonably assure
the defendant's satisfactory progress in treatnent and the
safety of the defendant and ot hers.

(c) Every defendant acquitted of a felony by reason of
insanity and subsequently found to be subject to involuntary
admssion or in need of nental health services shall be
represented by counsel in all proceedings under this Section
and under the Mental Health and Devel opnental Disabilities
Code.

(1) The Court shall appoint as counsel the public
def ender or an attorney licensed by this State.

(2) Upon filing wth the Court of a verified
statenment of legal services rendered by the private
attorney appointed pursuant to paragraph (1) of this
subsection, the Court shall determ ne a reasonable fee
for such services. |If the defendant is unable to pay the
fee, the Court shall enter an order upon the State to pay
the entire fee or such anobunt as the defendant is wunable
to pay from funds appropriated by the General Assenbly
for that purpose.

(d) Wen the facility director determ nes that:

(1) the defendant is no | onger subj ect to
i nvol untary admssion or in need of nmental health
services on an inpatient basis; and

(2) the defendant nmay be conditionally released
because he or she is still in need of nental health
services or that the defendant nay be discharged as not
in need of any nental health services; or

(3) the defendant no | onger requires placenent in a

secure setting;
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the facility director shall give witten notice to the Court,
State's Attorney and defense attorney. Such notice shall set
forth in detail the basis for the recommendation of the
facility director, and specify clearly the recommendati ons,
if any, of the facility director, concerning conditional

r el ease. Any recommendation for conditional rel ease shal

include an eval uation of t he def endant' s need f or

psychotropic nedication, what provisions should be nade, if

any, to insure that the defendant will continue to receive

psychotropi c medi cati on fol | owi ng di schar ge and what

provi sions should be nmade to assure the safety of the

defendant and others in the event the defendant is no | onger

recei ving psychotropic nedication. Wthin 30 days of the

notification by the facility director, the Court shall set a
heari ng and make a finding as to whether the defendant is:
(1) subject to involuntary adm ssion; or
(i) in need of nental health services in the form
of inpatient care; or
(tit) in need of nental health services but not
subject to involuntary adm ssion or inpatient care; or
(tv) no longer in need of nental health services;
or
(v) no | onger requires placenment in a secure
setting.

Upon finding by the Court, the Court shall enter its
findings and such appropriate order as provided in subsection
(a) of this Section.

(e) A defendant admtted pursuant to this Section, or
any person on his behalf, may file a petition for treatnent
plan review, transfer to a non-secure setting within the
Department of Human Services or discharge or conditional
rel ease wunder the standards of this Section in the Court
whi ch rendered the verdict. Upon receipt of a petition for

treatment plan review, transfer to a non-secure setting or
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di scharge or conditional release, the Court shall set a
hearing to be held wthin 120 days. Thereafter, no new
petition may be filed for 120 days wthout |eave of the
Court.

(f) The Court shall direct that notice of the tine and
pl ace of the hearing be served upon the defendant, the
facility director, the State's Attorney, and the defendant's
attorney. If requested by either the State or the defense or
if t he Court feels it is appropriate, an inpartial
exam nation of the defendant by a psychiatrist or clinical
psychol ogi st as defined in Section 1-103 of the Mental Health
and Devel opnental Disabilities Code who is not in the enpl oy
of the Departnent of Human Services shall be ordered, and the
report considered at the tine of the hearing.

(g) The findings of the Court shall be established by
clear and convincing evidence. The burden of proof and the
burden of going forth wth the evidence rest wth the
defendant or any person on the defendant's behalf when a
hearing is held to review the determnation of the facility
director that the defendant should be transferred to a
non-secure setting, discharged, or conditionally rel eased or
when a hearing is held to review a petition filed by or on
behal f of the defendant. The evidence shall be presented in
open Court W th t he right of confrontation and
Cross-exam nati on.

(h) Before the court orders that the defendant be

di scharged or conditionally released, it shall order the

facility director to establish a di scharge plan that incl udes

a plan for the defendant's shelter, support, and nedi cation.

|f appropriate, the court shall order that the facility

director establish a program to train the defendant in

sel f-nedi cati on under standards established by the Departnent

of Hunman Servi ces. If the Court finds that the defendant 1is

no longer in need of mental health services it shall order
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the facility director to discharge the defendant. If the
Court finds that the defendant is in need of nental health
services, and no longer in need of inpatient care, it shal
order the facility director to release the defendant under
such conditions as the Court deens appropriate and as
provided by this Section. Such conditional release shall be
inposed for a period of five years and shall be subject to
|ater nodification by the Court as provided by this Section.
| f the Court finds that the defendant is subject to
involuntary adm ssion or in need of nental health services on
an inpatient basis, it shall order the facility director not
to discharge or release the defendant in accordance with
par agraph (b) of this Section.

(1) If wthin the period of the defendant's conditional

release, the State's Attorney determnm nes that the defendant

has not fulfilled the conditions of his or her release, the

State's Attorney nmmy petition the Court to revoke or nodify

t he conditional release of the defendant. Upon the filing of

such petition the defendant may be renanded to the custody of

the Departnent, or to any other nental health facility

designated by the Departnent, pending the resolution of the

petition. Nothing in this Section shall pr event t he

energency adm ssion of a defendant pursuant to Article VI of

Chapter |11 of the Ment al Heal t h and Devel opnent al

Disabilities Code or the voluntary adm ssion of the defendant

pursuant to Article |V of Chapter 11l of the Mental Health

and Devel opnental Disabilities Code. |If the Court deternines,

after hearing evidence, that the defendant has not fulfilled
the conditions of release, the Court shall order a hearing to
be held consistent with the provisions of paragraph (f) and
(g) of this Section. At such hearing, if the Court finds that
the defendant is subject to involuntary adm ssion or in need
of nmental health services on an inpatient basis, it shal

enter an order remanding himor her to the Departnment of
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Human Services or other facility. |If the defendant 1is
remanded to the Departnent of Human Servi ces, he or she shal

be placed in a secure setting unless the Court determ nes
that there are conpelling reasons that such placenent is not
necessary. If the Court finds that the defendant continues
to be in need of nental health services but not on an
inpatient basis, it may nodify the conditions of the original
rel ease in order to reasonably assure the defendant's
sati sfactory progress in treatnment and his or her safety and

the safety of others in accordance wth the standards

established in paragraph (1) (D) of subsection (a). tn-ne

event -shal | - sueh-condi ti onal - r el ease- - be- -} onger - -t han- - et ght
years: Nothing in this Section shall limt a Court's contenpt
powers or any other powers of a Court.

(j) An order of adm ssion under this Section does not
af fect the renedy of habeas corpus.

(k) In the event of a conflict between this Section and
the Mental Health and Devel opnental Disabilities Code or the
Mental Heal th and Devel opnental Disabilities Confidentiality
Act, the provisions of this Section shall govern.

(1) This anmendatory Act shall apply to all persons who
have been found not guilty by reason of insanity and who are
presently commtted to the Departnent of Mental Health and
Devel opnental Disabilities (now the Departnent of Human
Servi ces).

(m The Cerk of the Court shall, after the entry of an
order of transfer to a non-secure setting of the Departnent
of Human Services or discharge or conditional release,
transmt a certified copy of the order to the Departnent of
Human Services, and the sheriff of the county from which the
def endant was admtted. }n-cases-where--the--arrest--of--the
def endant - - or - t he- eonnt sst on- of - t he- of f ense- t ook- pl ace-t n- any
runt et pal t ty-w t h- a- popul at t on- of - ppr e- t han- - 25; 000- - per sons;

The Cerk of the Court shall also transmt a certified copy
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of the order of discharge or conditional release to the

I[Ilinois Departnent of State Police, to the proper |aw

enforcenent agency for the satd nunicipality where the

offense took place and to the sheriff of the county into

whi ch t he defendant is conditionally discharged. The

Illinois Departnent of State Police shall mai nt ai n a

centralized record of discharged or conditionally rel eased

def endants while they are under court supervision for access

and use of appropriate |aw enforcenent agenci es provided-the

runt €t pal t ty- has- request ed- sueh-nottee-t A-w ittt ng.
(Source: P.A 90-105, eff. 7-11-97; 90-593, eff. 6-19-98;
91-536, eff. 1-1-00; 91-770, eff. 1-1-01.)
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