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AN ACT concerning private property.

Be it enacted by the People of the State of |Illinois,

represented in the General Assenbly:

ARTI CLE 5.

Section 5-1. Short title. This Article may be cited as
the Property R ghts Preservation Law, and references in this

Article to "this Law' nean this Article.

Section 5-5. State policy; purpose.

(a) It is the policy of this State that private property
may not be taken for public use by governnmental action
w t hout paynent of just conpensation, in accordance with the
meaning ascribed to these concepts by the United States
Suprene Court and the Suprene Court of this State.

(b) The purpose of this Law is to require State
agenci es, guided and overseen by the Attorney GCeneral, to
eval uate proposed governnent actions that may result in a
constitutional taking of private property in order to avoid
unnecessary burdens on the public treasury and unwarranted
interference with private property rights. It is not the
purpose of this Lawto affect the scope of private property
protections afforded by the United States Constitution or the

I[llinois Constitution.

Section 5-10. Definitions. In this Law

"Constitutional taking" or "taking" neans the taking of
private property by governnent action such that conpensation
to the owner of that property is required under either the
II'linois Constitution or the Fifth or Fourteenth Anendnent to
the United States Constitution.

"CGovernment action"” means any of the follow ng:
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(1) Existing or proposed rules or regulations that,
if adopted or enforced, nmay I|imt the use of private
property.

(2) Existing or proposed conditions, requirenents,
or limtations on the use of private property contai ned
in licenses or permts.

(3) Required dedications or exactions of private
property.

" Gover nnent action" does not include any of the
fol | ow ng:

(4) The formal exercise of the power of em nent
domai n.

(5) The forfeiture or seizure of private property
by | aw enforcenent agencies as evidence of a crinme or for
a violation of |aw

(6) Orders issued by a State agency or court of |aw
that result from a violation of Ilaw and that are
aut hori zed by statute.

(7) The discontinuance of governnent prograns.
"State agency" neans the State of Illinois and any

officer, agency, board, conm ssion, departnent, or simlar
body of the executive branch of State governnent and also
means any unit of |ocal governnent or school district or any

agency of a unit of |ocal governnent or school district.

Section 5-15. Attorney CGeneral ; gui del i nes for
determ ni ng taki ngs.

(a) The Attorney Ceneral nust develop and provide to
State agencies guidelines to assist in identifying and
eval uating governnent actions that may resul t in a
constitutional taking. The Attorney General nust base the
guidelines on current law as articulated by the United States
Suprene Court and the Suprenme Court of Illinois and nust

update the guidelines at | east once each year to take account
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of changes in the | aw
(b) In developing the guidelines, and subject to the
provi sions of subsection (a), the Attorney GCeneral nust

observe the foll ow ng principles:

31
32
33

(1) Governnment actions that result in a physical
invasion or occupancy of private property or t hat
decrease the value or |imt the wuse of property my
constitute a taking.

(2) Governnment action may anount to a taking even
though it constitutes I ess than a conplete deprivation of
all use or value of all separate and distinct interests
in the sane private property or even though the action is
only tenporary in nature.

(3) The nmere assertion of a public purpose is
insufficient to avoid a taking. Governnent actions to
protect the public health and safety or to otherw se
further the public interest should be taken only in
response to real and substantial public needs and nust be
designed to significantly address those needs.

(4) Although normal governnment processes do not
ordinarily constitute takings, an undue delay in decision
maki ng that interferes with private property use nmay be a
t aki ng. In addition, a delay in processing nay increase
significantly the anount of conpensation due if a
constitutional taking is later found to have occurred.

(5) The constitutional protections against taking
private property are sel f - executi ng and require
conpensation regardless of whet her t he under| yi ng
authority for the action contenplated a taking or

aut hori zed the paynent of conpensation for a taking.

Section 5-20. Designation of responsible official. The

Attorney Ceneral nust designate an official within the office

the Attorney GCeneral to be responsible for ensuring
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conpliance with this Law

Section 5-25. "Taki ng" assessnent by State agency.
Before a State agency takes any governnent action, the agency
must prepare a witten assessnent of the "constitutional
taking" inplications of that action, in conpliance with the
gui del i nes devel oped under Section 5-15. The agency shal
deliver copies of +this assessnent to the Governor, the
appropriate financial nmanagenent authority, and the Attorney
Ceneral . The agency's assessnment nmust do all of the
fol | ow ng:

(1) Assess the Ilikelihood that the gover nnment
action may result in a constitutional taking.

(2) dearly and specifically identify the purpose
of the governnent action.

(3) Explain why the governnent action is necessary
substantial ly to advance that purpose and why no
alternative action is available that would achieve the
agency's goals while reducing the inpact on the private
property owner

(4) Estimate the potential costs to the governnent
if a court determnes that the action constitutes a
constitutional taking.

(5 Ildentify the source of paynment wthin the
agency's budget for any conpensation that may be ordered.

(6) Certify that the benefits of the governnent

action exceed the estinmated conpensation costs.

Section 5- 30. Emergency action. If there is an
i medi ate threat to public health and safety that constitutes
an energency and requires an i medi ate response, the "taking"
assessnent required by Section 5-25 may be nade after the

response i s conpl et ed.
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Section 5-35. Cause of action.

(a) An aggrieved property owner has a cause of action
against a State agency that vi ol at es this Law for
conpensatory danmages, a wit of mandanus or prohibition, or
ot her appropriate legal or equitable relief.

(b) The Attorney General may bring an action to enforce

conpliance with this Law.

Section 5-40. Attorney's fees and costs. An owner of
private property who successfully est abl i shes t hat a
government action is a constitutional taking of the owner's
property requiring paynment of just conpensation nust be
awarded his or her reasonable attorney's fees and costs
incurred in establishing that claim in addition to other

remedi es provided by |aw.

Section 5-45. Source of conpensation. Any award made to
an owner of private property from a State agency for a
constitutional taking, including any award of attorney's fees
and costs, nust cone fromthe agency's existing budget unless
t he agency has previously disclosed an estimate of the costs
to the appropriate financial nmanagenment authority and noneys

were included in the budget for that purpose.

Section 5-50. Valuation of property. If a governnent
action is a constitutional taking, the effect of that
government action on the fair market value of the private
property taken nust be reflected in the assessed val uati on of

the property for taxes, levies, and sim/lar purposes.

ARTI CLE 10.

Section 10-1. Short title. This Article may be cited as

the Relief for Dim nished Property Value Law, and references
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inthis Article to "this Law' nmean this Article.

Section 10-5. Definitions. 1In this Law

"Dim nution in value of 50% or nore" nmeans a reduction of
50% or nore in the fair market value of property subject to a
statute, ordinance, regulation, rule, guideline, or policy or
subject to the denial of a permt, |icense, authorization, or
ot her governnental perm ssion.

"Owmer" neans (i) the owner of property at the tine a
statute, regulation, rule, guideline, or policy was enacted
or adopted or (ii) the owner of property at the tine a
permt, I|icense, authorization, or ot her gover nient al

perm ssi on was deni ed.

Section 10-10. Dmnution in property value; cause of
action.
(a) The owner of any property may file a «civil action

against the State or a unit of |ocal governnment whenever the
application of a statute, ordinance, regqgulation, rul e,
permt, license, aut hori zati on, or other governnental
perm ssion of any kind by the State or a wunit of |ocal
governnment causes a dimnution in value of the property of
50% or nore.

(b) A property owner nmay file a civil action under
subsection (a) in the circuit court in the county in which
the property is |ocated. That court has excl usi ve
jurisdiction of the claim The owner may either (i) recover a
sum equal to the dimnution in value of the property and
retain title to the property or (ii) recover the entire fair
mar ket value of the property before the dimnution in val ue
of 50% or nore and transfer title to the property to the
State or wunit of |ocal governnent upon paynent of the fair
mar ket val ue of the property. If the statute, ordinance,

regulation, rule, guideline, or policy is rescinded, or if
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the permt, license, authorization, or other governnental
permssion is granted, before final judgnment, then the owner
is entitled to recover in the pending action his or her other
reasonabl e and necessary costs of the action incurred before
that rescission or grant, together with any econom c | osses
sust ai ned by reason of the acts giving rise to the dimnution
i n val ue.

(c) No conpensation is required under this Law if the
owner's wuse or proposed use of the property anobunts to a
public nuisance as comonly understood and defined by
principles of nuisance and property law. The State or unit
of | ocal governnent bears the burden of proof wth respect to

this affirmati ve def ense.

Section 10-15. I nvalidation of statute, rul e, or
condi ti on.
(a) For purposes of this Section, "person" neans a

person or persons having an interest that is or may be
adversely affected by a statute, ordinance, regulation, rule,
guideline, or policy or by a provision or condition of a
permt, authorization, or other governnental perm ssion.

(b) A person may comrence a civil action on his or her
own behal f against the State or a unit of | ocal governnent to
i nvalidate any statute, or di nance, regul ation, rule,
guideline, or policy, or to invalidate a provision or
condition of a permt, authorization, or other governnental
perm ssion, that does not substantially advance its stated
governmental pur pose. The ~circuit court has excl usi ve
jurisdiction over actions brought wunder this Section. A
person may plead an action under this Section in the
alternative in a conplaint pleading a cause of action
aut hori zed under Section 10-10.

(c) An action under this Section IS ripe for

adj udi cati on upon the enactnent or adoption of the statute,
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ordi nance, regulation, rule, guideline, or policy or upon the
inposition of the provision or condition of the permt,
aut hori zation, or other governnental perm ssion against any

parcel of property.

Section 10-20. Application of Law, statute of
[imtation.

(a) This Law applies to st at ut es, or di nances,
regul ations, rules, guidelines, policies, and the provisions
or condi tions of any permt, authorization, or other
governmental perm ssion in effect on or after the effective
date of this Law.

(b) An action my not be brought under this Law nore
than 6 years after (i) the -enactnent or adoption of the
statute, regulation, rule, guideline, or policy or (ii) the
denial by the State or a unit of local governnment of the
permt, license, aut hori zati on, or other governnental

per m ssi on upon which the action is based.

Section 10-25. Award of costs. In issuing a final order
in an action brought under this Law the court nust award
costs of litigation (including reasonable attorney's fees and
expert wtness's fees) to a plaintiff who prevails or

substantially prevails.

Section 10-30. Constitutional or statutory rights not
restricted. Nothing inthis Law restricts any renedy or

right that a person or class of persons nmay have under any

provision of the Illinois Constitution or United States
Constitution or wunder any law of Illinois or the United
St at es.
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